15.

INTERNATIONAL BIOETHICS COMMITTEE OF UNESCO

DECLARATION ON UNIVERSAL NORMS ON BIOETHICS:

UPDATE #1

Justice Michael Kirby*
ORIGINS

For two years the International Bioethics Committee of UNESCO (IBC) has been considering the possibility of elaborating a universal instrument on bioethics.  Given the mandate and expertise of the IBC, it is unsurprising that it should have turned to a consideration of the basic norms governing bioethics, given the focus of its purpose and work.


Some of the main background events to the proposed Declaration have been:

· A resolution of the 31st session of the General Conference of UNESCO
 inviting the Director-General of UNESCO (the DG) to submit at its 32nd session "the technical and legal studies undertaken regarding the possibility of elaborating universal norms on bioethics";

· The decision of the round-table of Ministers of Science held in Paris in October 2001, inviting UNESCO to examine the possibility of developing such a declaration
;

· The decision of the 8th session of the IBC (September 2001) to establish a working group to explore the possibilities;

· The preparation, based on the discussion of the working group, of a report "On the possibility of elaborating a universal instrument on bioethics"
;

· The preparation by the DG for the 32nd session of the General Conference of UNESCO (September-October 2003) of a report on the possibility of elaborating universal norms on bioethics
 and the consideration and adoption of that report by the General Conference; 

· The convening of an extraordinary session of the IBC, Paris, April 2004 and invitations extended to a wide group of international, regional and national bodies and individuals to express views on the feasibility, and possible contents, of such a declaration of universal norms on bioethics
;

· The establishment by the extraordinary session of the IBC of a drafting group to consider and recommend the possible contents of such a declaration;

· The meeting of the first session of the IBC Drafting Group in Paris 30 April 2004
; and 

· The second meeting of the Drafting Group, and the first substantive session engaged in drafting, took place at UNESCO headquarters, Paris, on 2-3 June 2004.  

MEMBERS OF THE DRAFTING GROUP

The following are the members of the Drafting Group elected by the IBC:

Ms Michèle S Jean (Canada) (President of the IBC)

Justice Michael Kirby (Australia)

Professor Leonardo de Castro (Philippines)

Professor Donald Evans (New Zealand)

Professor Hector Gros Espiell (Uraguay)

Dr Nouzha Guessous-Idrissi (Morocco)

Professor Alexander McCall-Smith (United Kingdom)

Professor Edmund Pellegrino (United States of America)

Dr Michel Revel (Israel)

Judge Patrick Robinson (Jamaica).

Secretariat:
Professor H ten Have (Secretary-General, IBC)



Ms Sabina Colombo (Programme Specialist, Bioethics Section, DEST)



Ms L Treguer (Documentation, DEST)



Ms Caroline Munier (Associate Expert, DEST)



Ms D Body-Lawson (Administration)


Provision is made for the Drafting Group to be enlarged by the addition of other members of the IBC.  

FUTURE PROGRAMMES

The future meeting schedule for the Drafting Group is:

Meeting 4: 7-9 July 2004

(Meeting in conjunction with the Inter-Governmental Committee on Bioethics) (IGCB)

Meeting 5:  13-14 December 2004

Meeting 6:  26-28 January 2005


The foregoing dates may be changed.  However, the number and urgency of meetings, and the consultations with the IGCB conform to the desire of the DG to report to the 170th session of the Executive Board in October 2004 and thereafter to consult with Member States of UNESCO, the Inter-agency Committee on Bioethics convened by UNESCO, NGOs, national bioethics committees, academies of science etc.  The DG's aim is to communicate a preliminary draft of the Declaration in February 2005; to submit that draft to a committee of government experts in March 2005; for the DG to report to the Executive Board (171st session) in April 2005 with a view to that body deciding whether to recommend the adoption of the Declaration at the 33rd session of the General Conference of UNESCO.  The 33rd General Conference will take place in September-October 2005.

THE BASIC PROBLEM

Previous work of the IBC has revealed that consensus can be secured around both general and specific topics relevant to bioethics.  Thus, the Universal Declaration on the Human Genome and Human Rights was approved unanimously by the General Conference of UNESCO at its 29th session on 11 November 1997.  Subsequently, that Declaration was also approved by the General Assembly of the United Nations.  It has proved an influential statement of broad principles.  In addition, the IBC has produced specific recommendations addressed to particular topics.  The most recent document of this category was the International Declaration on Human Genetic Data.  That Declaration was adopted unanimously on 16 October 2003 by the 32nd session of the General Conference of UNESCO.


Documents of this kind, both general and particular, can be useful to member States, national and sub-national governments and agencies, non-governmental organisations, academies of science, the media and the lay community throughout the world in considering the multitude of bioethical issues presenting today.  


In the initial report on the possibility of elaborating a universal instrument on bioethics, the rapporteurs (Professors Berlinguer and De Castro) indicated the number and variety of bioethical questions that are before decision-makers at this time.  The list indicates the complexity and controversy of the subjects under consideration:

· Availability of healthcare;

· Human reproduction and the beginning life;

· End of life decisions;

· Research involving human subjects;

· Human genetic data and healthcare data;

· Intellectual property protection;

· Human organ and tissue transplantation;

· Use of embryonic stemcells and therapeutic research;

· Genetic enhancement, gene therapy and genetic modification;

· Behavioural genetics; and

· Genetically modified organisms


However, there is a natural concern that it would be difficult, or impossible, to secure an international consensus about any, and certainly all, of the above subjects.  


There is no presently universally accepted list of principles for approaching bioethical questions.  Each member state of UNESCO, to differing degrees, will have unique systems of values that are called into play by the consideration of the foregoing, and like, topics.  The sources of differences derive from the different cultures, languages, political and historical traditions, religious and philosophical beliefs, educational traditions and social and political attitudes.  The IBC itself recognised the need for respect for plurality of viewpoints in an earlier report prepared by a working party on the subject of embryonic stemcells.


Nevertheless, a failure to address some of the controversial issues concerned with bioethics may have disadvantages that need to be considered:

· The omission to make provision for the regulation of the subject may effectively leave developments to the uncontrolled and unguided individual choice of scientists, technologists and institutions, without any input from the national or international communities;

· Potentially dangerous or undesirable developments inimical to the human species may occur, including in fields such as trans-genesis, hybridisation, germline therapy, reproductive cloning etc; and

· In default of decisions arrived at by procedures involving scientific and technological consultation and popular participation, regulation will be left to individual conscience, public and private laboratory policies, the influence of economic forces or imperfect judicial or bureaucratic decision-making.


The basic problem confronted by the Drafting Group of the IBC, tasked with the obligation to prepare a new draft international declaration for consideration by UNESCO, is to recognise the necessity and inevitability of pluralistic views on many topics, whilst accepting that, on some topics, the international community may wish to explore consensus particularly in matters affecting the species and the biosphere.  The limitations, necessities and potentiality of the project inevitably influence the design of any international declaration on bioethics.

THE BROAD OUTLINE

The broad outline of the draft declaration, as viewed at this stage includes:

(i)
Title:  Universal Declaration on Bioethics [or on Bioethics and Humanity].

(ii)
Preamble

(iii)
Use of terms [definitions]

(iv)
Scope

(v)
Aims

(vi)
Principles

(vii)
Application of principles

(viii)
Adoption of procedures on bioethics

(ix)
Promotion, implementation and non-derogation

DEBATES AT MEETING JUNE 2004
(i)
Title:  At present, the group is inclined to stick with the broad title envisaged, namely "Universal Declaration on Bioethics".  It is recognised that the focus of most of the provisions of the Declaration is upon humanity.  However, in the scope, aims and principles, there is recognition that bioethics embraces wider questions affecting the entire biosphere.  No final decision has yet been made on the title.

(ii)
Use of terms:  This has been postponed until the draft is in an advanced stage and we know what terms have to be defined.

(iii)
Scope:  The following reflects the scope chartered for the Declaration:


(i)
Humanity and the biosphere.


(ii)
Human dignity, human rights and fundamental freedoms.


(iii)
Complexity, plurality and common approaches.


In short, the draft, whilst concerned primarily with the principles of bioethics affecting human beings, recognises the obligations of human beings to protect the biosphere.  It places the Declaration squarely in the field already chartered by the international law of human rights, fundamental freedoms and respect for liberty and human dignity.  It also recognises the diversity of views on the many complex and controversial questions that arise for bioethical decisions.  But it affirms the possibility of seeking and achieving agreement on some subjects of bioethics.  

(iv)
Aims:  Amongst the aims listed are those that include (in summary form):


(i)
The promotion of respect for life in all of its diversity and in particular for human life.


(ii)
Respect for human dignity, human rights and fundamental freedoms in bioethical decision-making.


(iii)
Recognition of the benefits derived from the developments of science and technology and the necessity to ensure that such developments occur within a framework of ethical principles.


(iv)
Encouragement of cooperation between scientists and governments in the development of common standards and practices in bioethical matters.


(v)
Encouragement of dialogue between those involved in bioethics.


(vi)
Cooperation in the promotion of the flow and sharing of knowledge.


(vii)
Cooperation in the prevention of practices contrary to human dignity.


(viii)
Protection of the interests of future generations.

(v)
Principles:  Amongst the principles formulated at this stage are:


(i)
Ethical responsibility.


(ii)
Respect for human dignity and human rights.


(iii)
Recognition of diversity and tolerance of viewpoints.


(iv)
Commitment to solidarity and cooperation.

(vi)
Application of principles:  The list of the application of principles is still being developed.  They may include (in broad terms):


(i)
Protection of the biosphere in bioethical decisions.


(ii)
Primacy of the human person.


(iii)
Non-discrimination.


(iv)
Freedom and autonomy.


(v)
Informed consent.


(vi)
Confidentiality and rights to information.


(vii)
Principle of beneficence.


(viii)
Benefit sharing.


(ix)
Non-commercialisation of the human body.


(x)
Research involving human subjects.


(xi)
Principles governing exchange of scientific knowledge and information.

(vii)
Procedures:  A section, so far undeveloped, will deal with the need for transparent and democratic procedures; dialogue with specialists and with the general community; the promotion of the establishment of bioethics committees and review boards; and the regulation of transnational practices.

(viii)
Promotion, implementation and non-derogation:  This will deal with principles akin to those contained in the Universal Declaration on the Human Genome and Human Rights - global education, international cooperation, sharing of knowledge and information, implementation of the Declaration, follow-up by UNESCO and non-derogation from international obligations already in place.

EVALUATION

The draft Declaration is at its earliest stage of development.  It is too early to evaluate the feasibility of producing a worthwhile instrument.  However, certain matters should be kept in mind:

(1)
As an international declaration, the document will not bind member States, even if completed and adopted by the General Conference.  It is anterior to any binding legal instrument of international law.  Its role is educative and to contribute to the development of international practices and policies in the sphere of bioethics.

(2)
The sphere of bioethics is undoubtedly important, fast developing and in some respects such as does/might affect the human species and biosphere as a whole.  As such, it is therefore now, or potentially will be, of importance for the entire international community.  It falls within the UNESCO sphere of competence.

(3)
It is a natural development for an international body dedicated to bioethics (such as the IBC) to attempt to state at least some of the important universal principles and procedures that guide it in its work.  Moreover, such principles may assist nation states and others in facing and addressing the many contemporary issues of bioethics that now arise for decision.

(4)
Developed countries, which have their own national and internal procedures for addressing bioethical issues must accept that many developing countries do not have immediately available to them the necessary competence and expertise.  They look to bodies such as UNESCO to provide the intellectual framework within which they can develop their own national laws, institutions, procedures and policies.  But they expect such a framework to acknowledge and reflect global diversity of cultural, religious, philosophical and other viewpoints.  The notion that the proposed Declaration could impose on the world ethical judgments derived from a particular cultural, religious or other source is unthinkable.  This is not the purpose or design of the Declaration, as reflected in its current draft.

(5)
The members of the Drafting Group have insisted on the need for transparency of their process and full consultation both within and outside the IBC.  They recognise the severe limits that will be imposed by the timetable suggested by the DG and the Executive Board.

(6)
The inbuilt procedures permitting consultation with the Inter-Governmental Committee on Bioethics that works with the IBC will be tested at the forthcoming third meeting of the Drafting Group in Paris in July 2004.

(7)
The Director-General of UNESCO (Mr Koïchiro Matsuura) has a strong personal commitment to the achievement and adoption of a Declaration and, throughout his term, has shown a keen interest in issues of bioethical concern.

TENTATIVE EVALUATION

Some progress has been made in settling the broad contours of the Declaration; in agreeing on some crucial matters concerning the scope, aims and basic principles to be reflected in the Declaration.  Much work lies ahead on matters of detail and, specifically, on more concrete subjects.  The Declaration would serve a purpose if it articulated (a) broad principles; (b) desirable principles of transparency and consultation; and (c) methodologies of international cooperation in matters of bioethical concern.  However, if the Declaration is to be enhanced in value, by dealing with more specific and concrete topics, it will potentially enter into very controversial subjects upon which there will be limited consensus and a plurality of views.  It is at the next stage of the drafting of the Declaration that it will become clearer whether a really useful document is feasible.


The Drafting Group has been assisted by specific comments made by members of the IBC and by representatives of international agencies, member states, institutions and independent experts who offered their opinions at the Extraordinary Session of the IBC held in April 2004 and since
.  At every stage in its deliberations, these suggestions have been given attention by the Drafting Group.  As the draft Declaration evolves, it will provide a focus of still more useful comments to be fed into the work of the Drafting Group.  At that stage, the membership of the Drafting Group may be enhanced from those members of the IBC willing and able to assist in the task.

FURTHER DOCUMENTS

The current draft of the proposed Declaration (Draft #3) should be distributed to members of the IBC by the Secretariat in July 2004, once translated into English and French.
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� 	31C/Resolution 22.


� 	Communique of the Ministerial round-table par 7 (viii).


� 	SHS/EST/02/CIB-9/5 (Rev 3).  Rapporteurs Professors G Berlinguer and L De Castro, members of the IBC.


� 	32C/59.


� 	SHS/EST/04/CIB-EXTR/NF1 (22 April 2003).


� 	SHS/EST04/CIB-GRED-1/1.


� 	SHS/EST/04/CIB-ESTR/INF 1 (22 April 2004).






