10.

BOOK REVIEW

AUSTRALIAN LAW JOURNAL

NEW BOOKS

TITLE:

Proof & Truth - The Humanist as Expert

EDITORS:

Iain McCalman and Ann McGrath

PUBLISHER:
The Australian Academy of the Humanities

ISBN:


0 909897 53 0

DATE:

2003

RRP:


$20 (pbk).


In his opening essay in this book, Hal Wootten, former judge and law dean, asserts that lawyers and historians are "natural allies".  It is certainly true that the common law system builds on reports of the resolution of cases decided long ago and far away.  In that sense, legal history lies at the heart of the technique of Australia's legal system.


Nevertheless, this book indicates that all is not well in the relationship between professional historians and the courts.  The historians are puzzled and hurt by the law's methods of receiving their testimony.  Lawyers are cautious about polemical historians who take on the causes of a client.  They demand stringent proof of the witness' qualifications and the factual premises for their opinions. 


The book, published by the Australian Academy of the Humanities, reproduces papers prepared for a forum organised in 2003.  What began as an examination of the experience of expert historical witnesses, mostly in Aboriginal claims, becomes broadened into an examination of the topic more generally.  Indeed, much of what is written in the book would be relevant to specialist disciplines other than history.  Law serves a complex and highly technological society.  Somehow, where there are disputes, the complexity has to be reduced in order to render possible an authoritative decision by non-experts.


The editors, Professor Iain McCalman (President of the Academy) and Professor Ann McGrath present an excellent introduction to set the scene.  They explain their objective:  to explore the interaction between law and history.  They also state clearly their thesis:  that law needs to find better ways to receive relevant data from experts in the humanities, given the utility of such expertise and its insusceptibility to easy proof by the current methodologies of the courts.  The editors explain clearly how the book arose from the dissatisfaction felt by a number of historians at the way their evidence was treated in courts of law.


The first substantive chapter by Hal Wootten is an outstanding review of the problem explored in the book.  As someone who has served both as a judge and as a law professor, he can see both sides.  He explains the requirements of the courts to pursue truth within severe constraints.  A court cannot postpone its decisions indefinitely until further research is done.  It must make up its mind on the evidence presented.  Generally, it can only do so once.  To illustrate his point, he quotes the 1846 case of Pearse v Pearse where it was put this way:

"The practical inefficacy of torture is not, I suppose, the most weighty objection to that mode of examination.  Truth, like all other good things, may be loved unwisely - may be pursued too keenly - may cost too much".


Hal Wootten explains candidly, how thirty years ago, in court, barristers tried to explain to him the nature and operation of a computer, using expert evidence.  Their efforts were unsuccessful.  They soon went off and settled the case.  He makes this point to demonstrate the high demands placed upon courts to receive the concentrated knowledge of specialised expertise and to resolve differences upon which the experts themselves sometimes clash.  He describes the way that historical evidence played a role in undermining the factual premise upon which the former terra nullius doctrine was based in Australia - clearing the path for the High Court to re-express the law on Aboriginal land rights in the Mabo decision of 1992.  


Having explained the courts to the historians, Hal Wootten concedes that the law's techniques are not always well adapted to tasks upon which historians have data to add.  He instances High Court decisions since Mabo (Ward, Wilson, Yorta Yorta, Yarmirr) as indicating the need for better techniques of decision-making in cases concerned with the entitlements of Australia's indigenous peoples.  If they did not record their history in written records (as other people do) is it just to demand such records in order to establish their entitlements?  Or should the law adapt its ways to avoid perpetuating a great wrong?


Professor Graeme Davison explains what it is like to be an historian in the witness box. He does so by reference to town planning cases in which he was involved.  But he also recounts the course of the well-known litigation in England before Gray J concerning the clash over the "Holocaust denial" of historian David Irving and the rebuttal of his views by Richard Evans, history professor at Cambridge University.  In a libel case the judge accepted that Irving had made too many factual errors, given the evidence that was available to him.  Evans, naturally enough, pronounced himself satisfied with the way the law had resolved this clash of historians.  In the end, history is not merely a matter of opinion.  Opinions must be based on facts, however difficult they may sometimes be to prove.


Mark Dreyfus QC offers a lawyer's paper based upon his experience as counsel in one of the stolen generation cases.  The court had to rule on vigorous objections to the evidence of an historian tendered in support of the claim.  Dreyfus collects local and overseas decisions in which courts have evaluated historical testimony.  He refers to the well-known opinion of Justice Dixon in the Communist Party case that judges do not need evidence concerning the "general facts of history", nor matters within "the common knowledge of educated men".  The problems present when the tendered evidence goes beyond such generalities.


Professor Ann Curthoys and Ms Ann Genovese follow with an explanation of the specific difficulties historians have with court procedures.  The authors describe the adversarial atmosphere of courts and the pernickety attention to the language of expert reports as a barrier to the gathering of some historical material, particularly where it is relevant to the story of indigenous peoples handed on through an oral tradition.  They cite the opinion of Justice Merkel of the Federal Court of Australia that it is unfortunate that the rights of indigenous people in this country have been left by a Parliament unrepresentative of those peoples to courts equally unrepresentative, whose procedures make it difficult for their voices to be heard in cases intimately concerning their legal rights.  The authors, who are continuing a major research project on this issue, express a tentative conclusion that the tension between legal procedures and diffuse humanitarian expertise is unresolvable.  


There follows a chapter by Professor Arthur Ray from Canada.  He describes the way in which indigenous claims are handled in Canada and New Zealand.  He also surveys the United States procedures following the establishment of the Indian Claims Commission in 1946.  He acknowledges the difficulty that historians or other similar experts sometimes have in avoiding emotional involvement in cases in which they endeavour to explain their research.  Cross-examination can easily be taken as a personal affront.  However, the duty of the expert is primarily to the court and not to the client.  Ray suggests that it is important that historians understand, and be reminded of, this.


Professor Arthur Glass justifies the importance of courts and tribunals gathering the facts as fairly and accurately as possible.  Otherwise, decisions based upon them will be unsound.  Nevertheless, he accepts the need for the law to adapt its requirements so as not to exclude highly relevant information that may not be provable by strident standards.  Clearly, he prefers the minority opinion in the High Court in the Yorta Yorta case affecting the requirement for the proof of continuity of possession of land under "traditional laws and customs" - a condition many contemporary Aboriginals find it difficult or impossible to meet.


Anthony Connolly writes a spirited chapter urging the need for historians to share their research beyond scholarly forums.  Not only should they give evidence and, where appropriate, lobby for law reform.  They should get their expertise out to the public marketplace of ideas so that it becomes known to the intelligent citizen.  As Connolly says, law remains "a sucker for a good argument".  Historical knowledge and argument has to be freed from capture by experts alone.


A very interesting chapter is written by Mr John Sutton.  He tackles the problem of truth in human memory.  Sometimes, memory can be distorted by self-interest.  This has been well demonstrated in the law in criminal cases concerned with identification.  It is a truism that people tend to see what they expect or want to see.  This is especially true in cases in which the individual has an emotional interest.  Historians are not immune from this problem.  Sutton's chapter is a good illustration of the reasons that lie behind court scrutiny of the qualifications of experts and of the factual premises of such witnesses, however distinguished they may be in their own disciplines.


Justice Ken Crispin describes his experience with humanities in the courtroom.  He gives further explanations of the reasons for an attitude of scepticism about expertise.  He recounts his own experience, as counsel, in the Lindy Chamberlain case where forensic evidence was later demonstrated as unreliable.  He points out that court decisions are typically of great importance to the people involved.  The possibility that an innocent person might spend a decade in prison, if wrongly convicted on unreliable evidence, concentrates the decision-maker's mind, as clearly it should.


There are excellent brief papers by Larissa Behrendt concerning the value systems that are hidden in the words we use to describe human history and experience.  Mark Finnane elaborates this point with illustrations taken from notable Australian cases- including that of the trial of Rupert Max Stuart for murder, based substantially on a confession to police later said by expert evidence to be completely incompatible with the accused's knowledge of the English language.


Professor McGrath brings the book to a close with two chapters that endeavour to explain to lawyers the difficulties of the demands which they place upon historians - especially those concerned with indigenous history.  The oral tradition that is integral to that history challenges the assumption usual to our form of society that, if it is truth, it will be written down.  The disjointed court procedure of questions and answers interrupts the expert endeavouring to explain details in a nuanced way.  The obligation normally to carry on the investigation in the English language necessarily deprives an intrusion into Aboriginal reality of the subtle details that are hard to express in a language which reflects completely different cultural experiences.  The added complication that some matters concerning indigenous societies are secret or confidential in nature demands sensitivity on the part of decision-makers.  They must find ways of securing and using the information without needlessly betraying the secrets.  Unless these problems can be confronted, Professor McGrath says that important data, necessary to informed and just decisions concerning the claims of indigenous peoples, will not reach decision-makers in Australian courts.


There are a few defects in the book.  The cover which is otherwise attractive, portrays a gavel.  This is a symbol of American courts.  But gavels have never been used in Australian courts from the earliest colonial times.  If historians ask lawyers to be sensitive to their traditions, lawyers are entitled to expect a return of the favour.


For some reason the book lacks chapter numbers.  There is no bibliography.  Worst of all, there is no index.  Long ago I declared war on collections of essays that omit an index to permit cross-referencing to common themes.  


The way in which expert evidence can be received is under active review in many Australian courts - from the so-called "hot tub" technique pioneered by the Federal Court of Australia to the notion of single court experts being explored by a number of State Supreme Courts.  The issue recounted in this book is therefore highly topical.  Lawyers tend to be intolerant of the views that other disciplines have about their procedures of decision-making.  The value of this collection is that it allows us to see ourselves as others see us.  Sometimes the criticism can be answered with strong and rational explanations of how our courts do things.  But occasionally it demands a rethink of legal procedures, judged by the touchstone of delivering just and lawful outcomes to the disputes that are brought to law.  Despite occasional appearances to the contrary, the courts serve society, not vice-versa.
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