7.

CATCHFIRE

MEMORIES OF COALMINERS' COMPO

The Hon Justice Michael Kirby AC CMG*

The path to the judicial bench usually leads through long and arduous hours in countless courtrooms, fighting unremembered cases.  So it was for me.  


As a young student I tried to secure articles of clerkship in all of the big and prestigious firms in Sydney where I was attending Law School.  However, one by one they knocked me back.  Although my academic grades were excellent, I had no family connections with the law.  That was then the kiss of death in law's rather closed society.  Eventually, by fate, I secured articles with a very small firm of solicitors in Sydney, M A Simon and Co.  They were one of the firms on the roster of the Labor Council of New South Wales.  They acted for workers in compensation claims before the New South Wales Workers' Compensation Commission.  Truly, in the 1950s, this was a firm for a young man with an eye on a future at the Bar.  


Fortunately, the firm had a lot of cases from the Newcastle area.  This meant that, first with Mr Simon, later with Ramon Burke (subsequently a judge of the Compensation Court) and eventually on my own, I would travel to Newcastle to instruct the barristers in compensation cases.  The cases were heard at the Newcastle courthouse, a splendid pile that still dominates the city.  The articled clerk was housed in the Great Northern Hotel.  To this day I remember the bell of the railway clock chiming late at night as I was trying to clear my head and go to sleep for the fights of the morrow.  I remember the mural of bathers in muted pastels on the wall of the hotel vestibule.  The rich red and gold carpets of the place where I would interview claimant workers and their families and witnesses.  The magnificent dining room with the silver service and the waitresses in modest black dresses and white lace adornments.  In those days, the Great Northern was truly a great hotel of the old style.  For me, it seemed like luxury unbounded.  I came to know the clients, especially in Newcastle, mostly as stalwart people who usually had a genuine claim.  The cases were fought hard. 


Few if any of the clients that I acted for in those days were from the mining community.  The mining unions had their own solicitors.  But from time to time the people I saw as family members and witnesses were miners.  They impressed me as a special breed:  stalwart and rather noble, self effacing and under-stated, long suffering and not given to words.


In 1967 I left the solicitors' branch and joined the Bar.  My legal practice before the Compensation Commission bloomed.  I had too many briefs on my desk.  Then one day I was approached by another barrister, Mr Noel Westcott.  He was a very experienced performer.  In fact, he often unsettled me because he seemed so suave, sophisticated, mature and with an unequalled knowledge of medical information.  He said to me:

"Walter Gee has the retainer for the Northern Mining Unions.  Reid and Reid brief him.  He is going to retire.  I act for the Miners' Federation.  I have been asked to recommend someone to take Walter's place.  In a sense, I have been asked to choose my own executioner.  I have told them that you would be the best they could get.  Would you be willing to discuss this with Reid and Reid?"

"I would indeed", I said.


And so it was that I went up to Reid and Reid's office in Newcastle, just up from the Great Northern near the courthouse in Newcastle.  They told me what their work involved.  A lot of briefs, many of them sadly widow's claims following the death of the worker in a mining accident.  There would be a steady flow of work.  There would be many cases involving dust diseases and coronary occlusions.  It would be good work and I would be paid by the union whether the worker won or lost the case.  


When I was told this last morsel my eyes lit up.  Even at that time it was an accepted tradition that, in most of the work assigned to lawyers by the Labor Council, if the worker lost the barrister waived his fees.  This was a kind of free enterprise legal aid.  Like all others, I had participated in it.  The thought of being paid when a hard fought case was lost in court was something entirely new to me in the compensation field.


So I said that I would take the work.  The only condition the solicitors laid down was that their work had to enjoy top priority.  No letting down the side.  I could not swing the briefs to someone else at the last minute, as busy barristers were given to doing.  The Northern Miners were a fair union but they insisted that their barrister stick with their clients.  This was the quid for the quo.


The briefs began to arrive and for about two years between 1968 and 1969 I acted for the union members of the Northern Miners' Federation and their families.  My early recollection of the miners as a class was confirmed.  Often, I remember, they were tall, spare, thin men with difficulty breathing.  They would come into the plush rooms of the Great Northern and I could see at once that they seemed genuine and understated.  All too often their widows would come and my job was to secure compensation under the Workers' Compensation Act and to look into whether there was a damages claim.  


Never on a single occasion did I feel that any of them told me a lie.  Indeed, I have a clear recollection that I never lost any of the cases for the miners or their widows for whom I appeared in those days.  At first, I thought that this was because of my own brilliance as a barrister.  The human mind is ever ready to think the best of itself.  Later, I learned that the Federation performed a kind of vetting operation.  It would not support compensation claims that it considered to be unsustainable.  Yet once it had decided to support the miner or his family, that was it.  The support was total.  The commitment was enduring.  The barrister and the solicitors were expected to give the same kind of dedication.  And I did for those two years.


I went to numerous courts in the Hunter Valley fighting cases for the miners and their families.  Noel Westcott, later himself a judge of the Compensation Court, was a formidable opponent.  But he was always honourable and fair.  He seemed to accept the fact that the claims were usually genuine and would result in an award for the worker or his dependants.  That was just the way it was.  I took the cases seriously.  I liked the clients.  In all my cases I crossed the Ts and dotted the Is.  Nothing was left to chance.  The cases were won.  I was paid promptly.  It was a splendid retainer.  If only I had access to the files or to the old case books I could probably revive memories of many individual claims, hard fought but ultimately successful.  But I do not have this access.  I sit in my chambers in the High Court in Canberra and these are memories of far away and long ago when I was young.  So I can only search the crevices of my memory to remember the parade of quiet, noble, long-suffering men and their families.  And remember them I always will.  


By the end of 1969 I felt the need for a change of direction in my legal career.  As many young people did in those days, I drove overland with my partner from India to England.  Through the Khyber Pass.  Through Afghanistan and Iran and all the dangerous places of our world today we drove.  Before we left Australia, I let Jim Warland of Reid and Reid know that I could not continue with their retainer.  They muttered in disbelief that anyone could turn his back on such a profitable and successful enterprise.  My colleagues at the Bar told me that this was an end to my career; if not an end to civilisation as we knew it.  How could I possibly leave a desk, groaning with so many briefs, that might not be there on my return?  


I recommended that Reid and Reid switch the retainer to Jim Baldock, a barrister whom I regarded as extremely thorough and painstaking.  I think they did this and he took over the work, inheriting my clients.  Later Noel Westcott's retainer was taken over by Mr Hal Sperling who subsequently became a judge of the Supreme Court of New South Wales.  No one continued in harness as long as Walter Gee who must have been 80  when he finally gave the retainer of the Northern Miners' Federation away (he seemed to me as old as Methuselah).


When I came back to Australia the course of my legal practice changed.  Not long after, in December 1974, I was appointed to the Arbitration Commission and then to the Law Reform Commission.  My career took a different direction.  I learned a lot in those days as a young barrister rushing from court to court.    I do not feel much different today, although now I sit on the  High Court.  I hope I have not lost the values of those years.  They say you do not change much in such things after the age of seven.  So I probably have not.  Certainly, I do not think of myself as very different in my inner being, when I close my eyes at night and when I am alone with my thoughts and memories.


At the Bar, it is not essential to believe in one's client's cause.  The barrister's duty is to present the case as the client would do, if properly trained.  But in the instance of the members of the Northern Miners' Federation I believed in the clients wholeheartedly.  I had an enduring respect for them.  They were the salt of the earth.  The salt of the Australian earth.
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