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HIGH COURT LINKS TO INDUSTRIAL RELATIONS TRIBUNAL PRAISED
Melbourne, Monday, 4 p.m.


The close association between the High Court of Australia and the national industrial tribunal over nearly a century was praised today by Justice Michael Kirby.  Justice Kirby was speaking in Melbourne at the opening of an exhibition of the archives of the Australian Industrial Relations Commission on "The Commission and the High Court".  The judge was speaking following ceremonies in the Banco Court of the Supreme Court of Victoria this morning, celebrating the centenary of the first sitting of the High Court of Australia in 1903.  He said that the archival materials of the Commission showed "what every lawyer knows", that from the earliest days of federation, the High Court and the national industrial tribunal were "inextricably bound together to advance the welfare of Australia and its people".


Justice Michael Kirby served as a Deputy President of the Australian Conciliation and Arbitration Commission between 1975 and 1983 before his appointment to the Federal Court, followed by the NSW Court of Appeal and in 1996 the High Court of Australia:

"I am one of nine judges of the High Court who, at various times, served as Presidential Members of the national industrial institution.  The others were Justices O'Connor, Higgins, Isaacs, Powers, Rich, Starke Gavan-Duffy and Gaudron".


As there have only been 43 Justices of the High Court since 1903, this means that about 1 in 5 of those who have served on the nation's highest court have also served on the national industrial body.  The connection between the judges of the High Court and the industrial tribunal is only half the story.  Every High Court judge has had to decide crucial cases concerning the scope of the powers of the national industrial body:

"Just a few weeks ago, in an unanimous decision, the High Court upheld the jurisdiction of the Australian Industrial Relations Commission to make awards concerning the industrial conditions of employees on foreign vessels working the coastal trade in Australia.  From 1904 to the present, the two national institutions have enjoyed a close relationship.  Over the course of a century, the High Court has generally upheld the constitutional powers over conciliation and arbitration.  Those powers and the awards of the industrial tribunal have contributed greatly to the growth of the national economy and industrial justice for employers and employees throughout Australia.  When a European common market was just a dream of a few idealists, the Australian Constitution of 1901, the decisions of the High Court and the awards of the national industrial tribunal helped build a common market for Australia, based on principles of industrial equity", Justice Kirby said.

Constitutional powers over industrial relations

Justice Kirby pointed out that the moves towards the Australian federation and the Constitution that established the High Court, came in the 1890s.  One of the urgent needs seen at that time was for a national body to settle interstate industrial disputes.  The national waterfront strikes of the 1890s could not be solved within the separate Australian colonies.  The realisation that this was so became one of the factors that propelled Australia towards nationhood.  It led to the federal Constitution.  That Constitution required an independent umpire to decide the disputes between federal, State and Territory powers.  The High Court was established to fulfil that role and as the appellate court for the new nation.  But, in addition, the power over conciliation and arbitration was given to the Federal Parliament to respond to the dangers that had been shown in the waterfront strikes that preceded federation.


Justice Kirby said that the establishment in 1904 of the Commonwealth Court of Conciliation and Arbitration marked the creation of a second national court only one year after the creation of the High Court of Australia.  The appointment in 1905 of Justice O'Connor, one of the foundation judges of the High Court, to head the new Court of Conciliation and Arbitration began a tradition of dual appointments that stretched over many decades:

"Although Justice O'Connor was not greatly interested in the industrial tribunal, he was succeeded in 1907 by Justice Higgins.  He was an inspired judge who believed in a new province of law and justice in the field of industrial relations.  He devised the basic living wage that spread the principle of fairness in employment throughout the length and breadth of Australia.  By its awards, the industrial tribunal probably contributed as much to nation-building in the early decades of federation as the High Court did to the building of the nation.  Industrial standards were set for the whole of Australia.  Just as the High Court's decisions affected the law in every part of the nation, so the awards of the industrial tribunal set the employment standards for all Australians", Justice Kirby said.


Justice Kirby stated that, so important were the duties on the Court of Conciliation and Arbitration that, Justice Higgins once said that he regarded the work on the High Court as "not a tenth of the importance of the work in the Court of Conciliation".


In 1956, the High Court held that the Constitution required that the Court of Conciliation be split into a body performing arbitral decisions (later the Arbitration Commission), and a body deciding purely legal disputes (later the Industrial Court).  In time, the Industrial Court became what is now the Federal Court of Australia.  The Arbitration Commission became the present Australian Industrial Relations Commission.  Yet despite the changes of structure and name, the "symbiotic" relationship between the High Court and the Industrial Tribunal continues to this day:

"I am specially glad that the archives which are on display here are named after Sir Richard Kirby.  He was President of the Australian Conciliation and Arbitration Commission at a crucial time.  It was often assumed that I was Sir Richard's son.  When I was welcomed on my appointment to the Arbitration Commission, the union representative paid tribute to Sir Richard as my 'father'.  This was a mistake.  Sir Richard later told me that he did not being called my father; he drew the line at being described as my grandfather!

Australians are inclined to neglect the history of their institutions.  I applaud the steps taken to preserve and display the institutions of the Industrial Relations Commission and to name the archives after Sir Richard Kirby, a great Australian", Justice Kirby said.


The display in Melbourne includes memorabilia of ten significant industrial cases involving the national industrial relations tribunal and the High Court throughout the twentieth century.  The materials illustrate the power struggles and personality contests that were played out in the High Court first in the Court of Conciliation and later in the Arbitration Commission, as now in the Australian Industrial Relations Commission.  The cases demonstrate "the gradual increase in the powers of the national tribunal as the needs of the national economy and industrial justice required":

"Even in today's age, as we move towards workplace agreements and private bargaining, the great concept of the founders of the Commonwealth remains true and relevant.  True we have shifted gears.  We have rediscovered the constitutional power over 'conciliation'.  We have placed emphasis upon individual responsibility and workplace negotiations.  But, through changing times, the national industrial relations tribunal has remained an important guardian to help ensure a safety net for all workers throughout Australia.  It is a symbol of our sense of industrial equality and justice.  This has been a special feature of Australia.  Some of the credit must go to the High Court for upholding the powers of the national industrial tribunal.  But a great deal of the credit must go to the industrial relations body itself and its succeeding members.  I am proud to have been one of the nine judges of the High Court to have served on the industrial tribunal.  I am sure that I will not be the last", Justice Kirby said.

Details on the address:  The above address will be given at the Sir Richard Kirby Archives, Australian Industrial Relations Commission, Level 36, Nauru House, 80 Collins Street, Melbourne on 6 October 2003 at 4 p.m.  This address will follow the earlier ceremony in the Banco Court, Supreme Court, Melbourne on Monday 6 October 2003 at 10.15 a.m.

For details concerning the exhibition of the Archives of the Australian Industrial Relations Commission contact the National Librarian, telephone (03) 8661 7823.  For further information on the exhibition contact Judy Hughes, ARC Media Liaison Officer, telephone (03) 8661 7862; email judy.hughes@air.gov.au


