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I welcome the publication of Legal Endeavour.  Mind you, not all members of the legal profession delight in scholarly legal journals.  John Mortimer portrayed a common attitude in his book R v Rumpole
:  

"Rumpole applied a torn-off page of the Criminal Law Review to the electric fire, and lit his small cigar".
Some Australian lawyers may even have the same attitude to the precious pages of the CLRs.


I send greetings to the Faculty and students of James Cook University.  I remember my visit to Townsville in 2000 for the Mayo Lecture.  I honour the University for opening, on the Cairns campus, the Native Title Institute which will complement the National Native Title Tribunal sitting in Cairns.  As the Wik Peoples v Queensland
 showed, JCU serves a part of Australia in which native title will be an important aspect of legal practice.

The catchment of JCU stretches principally from south-eastern Queensland to the tip of Cape York and to Gladstone and places beyond.  The issues involved in the practice of law in rural areas of Australia, and in aspects of the law that affect indigenous peoples, deserve the best of lawyering.  To perform that task it is necessary to reflect upon the way Australian law has deal in the past with people at the margins.  A consideration of that issue raises the question whether Australia is really an inclusive society for all of its inhabitants as it often boasts.  For the good health of the rule of law in our country, that is a most important question.

In 1995, in her Boyer Lectures, Eva Cox said that "Australia has the potential to be a very inclusive society".  However, she cautioned that "we must learn to travel hopefully in a discomfort of contradictions, a concordance of contraries and a conjunction of opportunities"
.


Looking back on it, no Australian today could call the nation an inclusive society at the time of its birth in 1901.  Unless you were a man who shared the privileged position of a settler from Britain (or a descendant of such a settler) you could not fully share in the kingdom of Australian mateship.


Take the indigenous people as an example.  Consider their position in the areas near JCU and elsewhere in Australia.  Not until 1967 was the constitutional discrimination against them removed by a referendum
.  Not until 1983 were all remaining discriminatory provisions removed from Australia's electoral laws
.  Not until 1992, in the Mabo
 decision, was the law denying indigenous land rights swept away by the High Court.  In education, housing, healthcare, drug and alcohol dependence, imprisonment rates, youth unemployment and communal violence, the challenge of full inclusion of Aborigines is still before us.  Good will in abundance exists under successive governments.  But we still have a long way to go.  Lawyers have a part to play in bridging the gap.

Not a single woman participated in the Conventions that led to the adoption of the Australian Constitution
.  Attempts to explicitly include female suffrage failed
.  It took a long while for women to become eligible for election to Parliament in all parts of Australia on the same terms as men (1922).  Longer still for women to be elected to Parliament, to be appointed as Ministers and to take office as a head of State Government.  We have had one woman High Court Justice (Justice Mary Gaudron) and she will shortly retire.  We have never had a woman Prime Minister or Governor-General.

Yet the biggest debate of all at the outset of Australia's nationhood concerned the White Australia policy.  It was the very antithesis of inclusion
. 


It was not until 1958 that the infamous dictation test was dropped and the basis for a non-racial immigration policy gradually introduced.  It was Mr Malcolm Fraser's government, in the 1980s, that dismantled the lingering requirements of racial assimilation.  It embraced the multicultural idea that acknowledges that those who make up the Australian population have their origins in a diverse range of cultures, races, religions and political systems which they need not, and should not, deny. 


In recent months Australians have witnessed distorted images, hurtful to the Islamic minority in Australia, based on overseas events or atypical incidents at home.  Politicians of all parties have expressed alarm at these trends.  Such events and some of the recent attacks on foreigners, represent the contemporary voices of exclusion.  They reflect an unfortunate reversion to racial stereotyping that lawyers must play a part in arresting.

Most Australians are members of some minority or other. In my own case the source of discrimination affecting me was sexuality.  I grew up in a society that criminalised homosexuals, entrapped and imprisoned them, denigrated and humiliated them and tolerated them only if they were thoroughly ashamed of themselves and kept their big dark secret locked away.  


Thanks to some fine Australians, heterosexual and homosexual, the old discriminatory criminal laws were gradually repealed.  The foundation for this prejudice is irrational and unscientific.  It is gradually crumbling away.  But discrimination still remains in federal and State laws and in social attitudes
.  Lawyers must be leaders in combating all forms of irrational discrimination based on ignorant stereotypes.  They should not accept its manifestations from clients, from colleagues or from the Bench.

It is in civil society, more than in politics or courts, that common objectives are identified that we can work together to achieve as fellow citizens.  It is there that we discover points of difference that we can resolve in a multitude of low key venues; and we can recognise injustices that we can set about correcting.


Robert Putnam is Professor of International Affairs at Harvard University.  His belief is that the best indicator of liberty in any society is the extent to which citizens join together – in clubs and associations – whether for politics, for community service, football or choral practice
.  In recent years, he has been concerned by the evidence of the "decline of social capital and civic engagement" in America.  The same trends are probably reflected in Australia and other like countries.  For Putnam, the chief culprit for these developments is what he calls civic passivity.  To some extent he blames the fall off in membership of community associations on television.  Now the later generation of today's SCU student takes its mind into the World Wide Web.  It will be superbly informed.  But will it be wise?  Will it have enough emotion and involvement to be concerned?  Will virtual reality breed actual indifference?  Lawyers and law students must take part in civic bodies.  They must, as in the past, be active citizens, engaged in their profession and community.

The importance of civil society is not confined to Australia's needs.  It is an international phenomenon.  It is made all the more significant on a global level because of the dangers of weapons of mass destruction, terrorism, famine, water scarcity, religious fundamentalism, HIV/AIDS and other problems.


The divisions and exclusions of Australia are also reflected in the international community but in more acute and dangerous forms.  The tensions of a "bifurcated world" present grave risks for our species and for the global environment.  The only effective answer to such global exclusion is an attempt to somehow restore civic involvement, at home and abroad
.  Lawyers today must be citizens of the world.  They must lift their sights from their own society.  They must be engaged in the struggle for constitutionalism, the rule of law and basic human rights throughout the world.  They can do this by joining their professional bodies, the Australian Section of the International Commission of Jurists, Amnesty International, Australia and other like bodies.

At a time when our own community and the world are under great strain, we need fresh initiatives that bring citizens and nations together and enliven human engagement.  For those who feel despair that the malaise of the present era can be turned around, it is proper to remember the Chinese proverb.  The journey of a thousand miles begins with a single footstep.  Not for a long time in human history has there been such a need for individuals and nations to take bold steps together.  Not steps back to exclusion of minorities and people we view as different from ourselves but to engagement with each other, with people who are different, with our region and with the world.
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