Foreword

By The Honourable Justice M D Kirby, AC CMG

This book is an important contribution for those involved with corporations. It is a useful authority on the law in an area where fresh guidance is clearly required. Although, in a number of decisions mentioned in the book, I have, in dissent
, and with a majority
, taken a rather hard line against directors allegedly involved in insolvent  trading  by  their  companies, I  have  never  under-estimated the difficulties inherent in tackling this area of legal regulation. 

An important principle of commercial morality is involved here that is in competition with a central principle of corporations law. As Mr Coburn points out, the slow moves towards legislation to render liable directors of companies that knowingly trade, although the company is insolvent, have come at a high price illustrated in the recent history of corporate collapses.  Directors should not be able to hide behind the veil of the corporation to do irresponsible mischief to others who trade with them in good faith. If the law renders them liable, it may increase their sense of accountability and thus of responsibility for corporate decisions. After the recent collapses in corporate Australia and internationally, it is clear that directors, shareholders , public agencies and the courts need to be more vigilant. But directors also need to be more accountable for their actions within corporations. 

It is not an accident that it took more than a century of modern corporations law for liability of the foregoing kind to find its way into statutes both in Australia and England. The limited company is one of the greatest ideas devised by English law
. Obviously, it is a fundamental concept worthy of protection. If care is not taken, the separation between the risk-taking company and its officers and shareholders may be eroded. That could damage the entrepreneurial spirit that is essential to the success of the corporation in playing its vital part within society. Yet somehow this measure of immunity of action must be upheld in a world which common experience teaches is sometimes prone to the abuse of power and the affliction of fraud.

Since his first edition, Mr Coburn has introduced chapters on global investment fraud, corporate investigations and “phoenix” companies. These new issues show that corporate regulation is an art. It is always growing in sophistication. The chapter on global investment fraud is one of the first to be published on this theme. It directs attention to the large impact that fraudulent schemes can have on individuals and the difficultly faced by regulators in investigating and sanctioning cases of offshore fraud. One has only to consider the extent of the loss of investment funds to international fraud to conclude that corporations and financial institutions need to increase their standards of compliance and awareness. This book shows that it is necessary, certainly for larger corporations, to institute their own investigative capabilities in order to protect the very corporate structure itself from those, at home and abroad, who might seek to take advantage of the corporation. In the wake of recent corporate collapses, we understand more clearly than we did how fragile and susceptible to fraud corporations can be. Vigilance begins at home. But now it is necessary to maintain it far away in the physical world and everywhere in cyberspace.

This book will contribute to the understanding of the law and the protection of creditors and investors. It will also assist directors, their advisers and professionals who are charged with responsibilities in the corporate and financial arena. What is important for the corporation is important for the economy and, through it, for the employment and well-being of citizens.

I therefore welcome this book, with its useful attention to the law, regulation and practical considerations. It contributes to a vital debate about corporate regulation and the role of law and education in keeping the flame of entrepreneurship alive, while at the same time sustaining basic notions of commercial morality and ethical professional standards.
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