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RECENT UNITED NATIONS INITIATIVES ON BIOETHICS
1.
The purpose of this note is to deal with a particular aspect of the issues presented by a proposal for a universal instrument on bioethics.  Its object is to warn against the risk that, without great care, such a project might be taken over by those who have a particular agenda or who want action on a relatively small issue that appeals to intuitive or political or some religious reactions to developments of biotechnology.  Care must be taken at this stage to ensure that UNESCO's long term initiative is not railroaded by those with particular targets not necessarily of top priority for true global concerns about biotechnology.  Probably the most important issue requiring development of international law for the benefit of humanity is the subject of intellectual property protection involved in the TRIPs Agreement of the World Trade Organisation.  This was recently the subject of a report of the Working Party of IBC which followed up the UNESCO symposium of January 2001 convened by the Director-General on that topic.  Objectively that should have top priority.  But it would probably not be part of a universal convention but amendment of TRIPs.  Work towards a universal instrument runs a very real risk of distracting attention from the truly urgent and important universal issue raised by genomes at this time - benefit-sharing and equal access to the advances in science and technology for all humanity.  This is the highest priority if (as the Universal Declaration states) the human genome is part of the common heritage of humanity.  Given the fast developing science and technology, on other topics UNESCO must tread with deliberative care.  On no topic is that more necessary than on the issues of cloning of human cells, whether therapeutic or, in my view, reproductive cloning.

2.
Germany and France have suggested the establishment by the General Assembly of a special committee to discuss how the ban on cloning in Article 11 of the Universal Declaration on the Human Genome and Human Rights (UDHGHR) could be strengthened through a new international convention.

3.
It is important to remember how that "ban" was introduced into UDHGHR and also to note the limitations of the terms of the "ban". 

4.
The "ban" was not contained in the original draft of the UDHGHR prepared by the experts on the IBC.  It was inserted later on the insistence of the then Director-General of UNESCO following a meeting of an inter-governmental group within UNESCO.  I was not then a member of the IBC.  The details could be checked with Madame Noëlle Lenoir who was then President of the IBC.

5.
Many expert members of the IBC expressed reservations about the inclusion of this highly specific prohibition in art 11 UDHGHR.  Some objected upon the basis that illustrations had no place in the Declaration.  Some on the footing that, depending upon the circumstances, reproductive cloning of human beings was not necessarily contrary to human dignity.  Others objected to the process of amendment and what they suspected were political and religious motivations that they did not share.  Still others feared confusion between the different technologies of cloning and an attempt to extrapolate from a prohibition on reproductive cloning of human beings to all forms of cloning of human tissue.  This appears to be what is happening.

6.
I share reservations about the inclusion of the phrase in art 11 UDHGHR and the way it came about.  However, it exists in the document that was accepted by UNESCO General Conference in November 1997 and the General Assembly of the United Nations in 1998.  It has supporters and detractors in the bioethical community.  It is essential to note that only "reproductive" cloning is prohibited and then only "of human beings".  In short, the prohibition is upon the endeavour, by the technique of cloning (assuming it to be scientifically possible) to produce by reproduction an entire human being.  The article, as such, does not prohibit "therapeutic" cloning of human tissue.  Nor does it prohibit cloning of human tissue which falls short of "cloning of human beings".  It is essential to observe these distinctions because not all societies or religions accept the proposition that "human beings" and human life are defined as beginning at the moment of conception.  Although this is the position of the Roman Catholic and Orthodox churches within Christianity and some other Christian faiths (and doubtless some other beliefs) it does not represent a universal moral or even religious position.  Care must therefore be observed to avoid imposing particular religious viewpoints upon the entire world, even where those viewpoints are widely shared
.  

7.
The foregoing was made clear in a report of a working party of the UNESCO IBC concerned with use of human embryonic stem cells.  The report demonstrates the diversity of moral opinions about when "human beings" begin so as to be deserving of protection of their human rights as such.  Judaism does not accept the moment of conception, but most Jewish scholars accept the commencement of human life at a later stage, generally 30 or 40 days after conception.  Islam teaches that ensoulment occurs at 120 days.  Other religions and philosophies accept different times.  Some Roman Catholic theologians have suggested that the critical moment is the appearance of the "primitive streak", ie about 14 days after conception.  Many humanists and others reject the notion that excess human embryos in a test tube, with no practical possibility of producing a human being, must be treated as "human beings".  Indeed, they regard that proposition as scientifically and morally absurd.  It is against this background of strongly divergent views that the proposal in the aide memoire has to be considered.

8.
The positive aspects of a special GA committee proposed by France and Germany and a universal convention on the subject they propose would be:

· It would respond to a current political controversy;

· It would permit deliberation in the political organs of the United Nations about the next stage in the evolution of international law on an important question of bioethics, given that UDHGHR is not, as such, a binding convention;  and

· It would possibly afford a focus for conflicting views and provide time for contrary opinions to emerge.

9.
The negative aspects of the Franco-German proposal would be:

· It reflects the particular religious viewpoints of European (Germany and France) and generally Christian countries that will not be universally shared in the diversity of all humanity;

· It would involve the United Nations risking involving itself in the abortion debate which is highly divisive and could be counter-productive for the real priorities in human rights protection and United Nations concerns;

· It could give rise to an unhealthy steamroller effect, driven largely by political and religious forces instead of a serious expression of universal concerns for humanity (such as urgent dangers to human life from nuclear proliferation, child exploitation, women's disempowerment or environmental harms etc);

· It would separate from general bioethical considerations the special case of reproductive cloning of human beings whereas this is an area for sound conceptual thinking and action not primarily political or intuitive responses; and

· It would be likely to be an ineffective given divergencies of moral and religious opinions and economic forces that are likely to result in continuing research on reproductive cloning of the human species in some parts of the world where it is not unlawful.

10.
Although I recognise the political dynamics, and the sincerity of opponents of reproductive human cloning, my opinion is that an international convention on the subject is not a priority from the standpoint of human rights.  It may be a priority from the standpoint of politics, some religions and the desire to be seen to be doing something in a difficult field of fast moving science and technology.

PRIORITIES OF THE IBC WORKING GROUP
11.
The Human Rights Commission has invited the Secretary-General to propose ways of ensuring proper coordination of activity and specifically the establishment of a "working group of independent experts".  This is the context for the meeting of this Working Group.

12.
One of the endemic problems of the United Nations Organisation arises from the proliferation of bodies performing the same or similar functions.  Such proliferation should, wherever possible, be avoided.

13.
The Director-General of UNESCO convened a special group of inter-agency representatives to meet in Paris in September 2001.  What is needed is not a further international working group of independent experts developing a universal treaty but a strengthening of an institutional arrangement to coordinate the bioethical activities of United Nations agencies already established.  This latter need may lead to the formalisation of the new inter-agency body already convened by UNESCO.

14.
The United Nations already has a "working group of independent experts", namely the IBC.  The IBC has members from the main affected disciplines and from all continents and different religious, ethical and other traditions.  The principal limitations on its work arise from its limited budget.  Rather than create more working groups of independent experts, many observers would say that the IBC should be strengthened.  Perhaps this could be done by ensuring that the IBC's work is related to that of the UN Human Rights Commission and the tabling before the Commission of any IBC reports relevant to human rights.

15.
Positive aspects of the proposal to establish a working group of independent experts would be:

· It would give a specific human rights focus to the complex multi-disciplinary questions of bioethics now presenting;

· It would stimulate the Human Rights Commission itself, the Secretary-General and the entire UN organisation to consider bioethics in a human rights context;

· It would help coordinate bioethical activities that are now proceeding, largely uncoordinated, in UNESCO, WHO, WIPO, WTO and other UN agencies;

· It would allow experts to be appointed by the Secretary-General, the Commission or by the High Commissioner for Human Rights; and

· It need not be independent of the UNESCO initiatives but could work closely with them.

16.
The negative aspects of the proposal would be:

· It would divert funding to a new group instead of strengthening the UNESCO IBC and inter-agency group;

· It would run the risk of institutional territorialism, a constant problem within the United Nations system; and

· It would risk the selection of "independent experts" of a different kind, or with more palatable views, than the IBC has presented, thereby confronting the United Nations with voices diverging from the IBC and enlarging, rather than diminishing, the problem of lack of coordination.

17.
If this means that the IBC must take its own initiative towards an international convention to head off the Franco-German proposal, I understand the politics of that proposal.  However, it seems outside the true mission of the IBC.  As a body dedicated to bioethics it should give its advice objectively and in accordance with real priorities (such as the proliferating patent practices) rather than political priorities of no great global significance and some dangers (such as reproductive cloning).

18.
The IBC reflects the divergency of views that exist within the fields of politics, ethics and religion.  Divergent views on the content of any universal instrument must include the views of non-religious people and scientific experts who can point to the prospective advantages of many potential biotechnological developments for reducing suffering, pain and premature death and for treating severe disabilities caused by the 5000 major genetic diseases that afflict human beings everywhere.

19.
That is why, in my view, great care should be exercised by UNESCO and by the Working Party of the IBC before jumping in to propose a universal convention when neither the technical nor the legal problems are fully understood and when the science is advancing so rapidly.  In particular, the Working Party and IBC should be very wary of  political initiatives sometimes based on the imperative of being seen to be doing something.  The true priorities may involve much more complex and controversial subjects of a particular (not universal) kind - such as the amendment of the TRIPs Agreement of the WTO.  Boringly enough, in human affairs subjects that are complex and do not grab headlines are often those that most urgently need international legal regulation.
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� 	Thus, for example, the Human Fertilization and Embryology Act 1990 (UK) (effective 31 January 2001) relaxes the rules limiting experimentation and research using human embryos.  The Act contains a prohibition on the creation of human subjects by cloning but allows research on stem cells and requires the destruction of cloned embryos after 14 days of development.  See P Webber and G Hurst, "MPs give go ahead for Embryo Research", The Times (London) 20 December 2000, 1.






