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OPENING OF THE WORKSHOP

A workshop on judicial accountability was convened in Kuala Lumpur, Malaysia between 4-6 April 2002.  


The workshop was inaugurated by the Honourable Justice Tan Sri Dato' Seri Mohamed Dzaiddin bin Haj Abdullah, Chief Justice of Malaysia.


In an introductory address, Ms Chandra Kanagasabai, member of the Executive Committee of the Commonwealth Lawyers' Association (CLA), London and project chair of the workshop expressed appreciation to the Chief Justice for his presence, together with the Honourable Justice Dato' Ahmad Fairuz bin Dato' Sheikh Abdul Halim (Chief Judge of Malaya) and the Honourable Justice Tan Sri Datuk Steve Shim Lip Kiong (Chief Judge of Sabah and Sarawak).


The President of the CLA, Dato' Dr Cyrus Das, in his opening remarks. point out that the Commonwealth of Nations is "a learning experience".  All members of the Commonwealth, whatever their stage of economic and legal development, can learn from each other.  The workshop was an illustration of how this was to be done.


Later in the workshop, the participants from within the Commonwealth were reminded of the unique value of the Commonwealth of Nations by Judge Robert Alsdorf (Judge of the Superior Court of Washington State, USA).  Judge Alsdorf, expresses his pride in his citizenship of the United States of America.  But he indicated a sense of envy of the collegiate perspective provided by the Commonwealth of Nations.  He said that the Commonwealth afforded member States the opportunity to view their own problems, as well as their strengths, from the standpoint of comparative perspectives of other countries that shared a strong common bond.


These considerations lead to a conclusion of the workshop:

[1]
The Commonwealth Lawyers' Association (CLA) should contribute to the definition of the purposes and rationale of the Commonwealth of Nations by helping to clarify the core values involved in membership of the Commonwealth, including respect for constitutionalism and the rule of law and the adoption of laws and procedures that uphold that respect, including the reinforcement of an independent and properly accountable judiciary.


The Chief Justice of Malaysia then delivered his opening remarks.  He pointed out that judges of all Commonwealth countries were already accountable.  They sat in open court.  They delivered their reasons which were published.  Those reasons were subject to appellate scrutiny as well as to scrutiny in the media and in the community generally.  The Chief Justice accepted that with judicial power went the obligation of accountability to the citizens from whom, ultimately, power derived.  He reminded participants of the words of Chief Justice Taft of the Supreme Court of the United States, that the scrutiny of intelligent citizens was a valuable support for the work of judges.

[2]
The CLA should consider appropriate ways to heighten public scrutiny of the work of judges.  Such scrutiny should be performed in an intelligent and informed way.  The CLA should consider the means of reinforcing examination of the work of the judiciary which would inform citizens about its true character, difficulties and importance.  
KEYNOTE OPENING ADDRESS

The keynote opening address was given by the Honourable Justice Michael Kirby, a Justice of the High Court of Australia.


Justice Kirby emphasised the proud tradition of the judiciary and the law in the Commonwealth of Nations.  This tradition included one of uncorrupted judges, of skilled professionals, of careful appellate scrutiny of judicial decisions and of a independent legal profession.


Nevertheless, Justice Kirby emphasised that this proud tradition was not a reason for complacency.  He illustrated various ways in which the law had fallen down in protecting the fundamental dignity and civil rights of various individuals and groups in the community.  By reference to laws in Australia, the United Kingdom and elsewhere he referred to the legal disadvantages suffered by indigenous peoples, by peoples of particular races, by women, by religious minorities, by homosexuals and by people living with HIV and AIDS.


Justice Kirby said that the Commonwealth was a strong force in the world for addressing some of the defects in the law.  He mentioned the work of the Commonwealth in upholding racial equality.  He referred to the Latimer House Guidelines with their emphasis on gender equality.  He mentioned the new frontiers of human rights that would require attention within the Commonwealth, including as human rights are affected by advances in knowledge about the human genome and by the development of cyberspace.


Justice Kirby suggested that two areas affecting minorities could with advantage have greater attention, from a legal viewpoint, within the Commonwealth of Nations.  These were issues presented by human sexuality and by HIV status.  He referred, in this regard, to a number of legal developments and case decisions.

[3]
The CLA should consider what could be done to share knowledge of advances in understanding of the human rights issues presented by human sexuality and by HIV/AIDS status on the part of individuals.

[4]
The CLA should renew attention within the Commonwealth to greater understanding of, and respect for, religions of all kinds.  In particular, it should emphasise the fundamental teachings of religion and promote knowledge of these within the Commonwealth beyond stereotypes.

APPOINTMENTS PROCESS

The Right Hon Lord Hardie (Senator of the College of Justice in Scotland) then gave his address leading a session on the subject of changes in the appointment process for judges in the United Kingdom.  He described the changes introduced after 1997, including the establishment in Scotland of a Commission to advise on judicial appointment and the introduction of advertising for candidates for judicial appointment.  He mentioned the improvements that he considered these innovations had brought, both in the transparency of the process of judicial appointment and in the ultimate outcomes.  However, he acknowledged that the persons appointed so far would, for most part, have been those who would have been appointed, on grounds of professional excellence, under the previous system of executive appointment.


Certain concerns were expressed by some participants in the course of this discussion of new appointment procedures.  These included concerns about whether the requirements for application and interview might lead to a fall-off in the availability of persons who had the strength of personality and character of past judges and whether it might lead to the effective removal of persons who had earlier revealed their political or philosophical viewpoints.  Whether it might place undue emphasis on skills in interviewing.  And whether it amounted to a form of window-dressing, if the same personnel emerged at the end of the process.

[5]
The CLA should monitor the experience of the new appointments procedures in the United Kingdom.  It should inform countries of the Commonwealth about these procedures including concerning whether the new procedures had produced any significant impact on the diversity of the Bench in matters such as gender, race, religion, sexuality, physical handicap and other grounds irrelevant to judicial capability.


The Honourable Justice Dato' Abdul Kadir bin Sulaiman (Judge of the Court of Appeal of Malaysia) then explained the history of the appointment process in Malaysia, starting with colonial times in Malaya, North Borneo and Sarawak.  He described the procedures for appointment under the Constitution of Malaysia.  These procedures involved, as is the case in most Commonwealth countries, a mixture of political and professional input, usually with the last word going to the elected politicians.


There was a candid discussion of the difficult period that had followed the removal from office of the Lord President in Malaysia in 1988.  There was a full discussion of the ways in which the appointment process tended to ensure an ethnic mix on the Bench in Malaysia that reflected the diverse ethnicity of the population of Malaysia.  Anxious consideration was given to the procedure, not by any means confined to Malaysia, of the appointment of Judicial Commissioners, often for a short period of years before formal confirmation as a full time judge.  Differing views were expressed about the desirability of this procedure, given the facility that it could provide to executive government to test the willingness of the judge to question and over-rule governmental action whilst a candidate for preferment as a judicial commissioner.

[6]
The CLA should consider the system of the prior appointment of candidates for judicial office as part-time judges or judicial commissioners.  It should develop views of the CLA on the advantages and disadvantages of these procedures and whether they are compatible with international human rights standards that demand that judges should be independent and impartial.

CONFLICTS OF INTEREST

The Honourable Michael Beloff QC (Master, Trinity College, Oxford) led a session on the subject of judicial conflicts of interest.  He pointed out that the overall objective of the common law on this subject was to ensure that judicial officers, when deciding cases, were in fact free of prejudice and bias but also manifestly free of such disqualifying considerations.


Mr Beloff examined the recent law and practice in the United Kingdom.  He referred to the decision of the House of Lords in Ex parte Pinochet
 and in Locabail
 as well as other more recent decisions.  He emphasised (as is the case in many Commonwealth countries) the countervailing principle that litigants should not be in a position to choose their judges and that judges should not disqualify themselves unnecessarily, prematurely or for inadequate excuse.  


Justice Kirby described the recent decision of the High Court of Australia in Clenae Pty Ltd v Australia and New Zealand Bank Limited and Ebner v Official Trustee in Bankruptcy
.  There was considerable discussion about the continuing relevance of the principle established by the House of Lords in Dimes v Proprietors of the Grand Junction Canal
.  Differing views were expressed on the desirability of maintaining a separate and strict rule concerning the participation in cases of judges with a financial interest in a party which was not disclosed in open court.

[7]
The CLA should distribute, for use throughout the Commonwealth, the paper by the Hon Michael Beloff QC so that this might be available to judges of Commonwealth countries and promote discussion within the judiciary and legal profession of the issues presented concerning the disqualification of judges from participation in cases on the grounds of apparent bias or partiality.

[8]
The CLA should consider the development of guidelines on the procedures that should be followed in Commonwealth countries which do not yet have authoritative judicial decisions on the topic, including as to the duty of judges to disclose, in advance of a hearing, any consideration, financial or otherwise, that might render it desirable that prior consideration be given to the participation of the judge in the hearing.

[9]
The CLA should also consider the development of ethical rules for members of the legal profession in raising suggestions of judicial disqualification for appearance of partiality and rules to confine the excessive use of charges of contempt of court against legal practitioners or their clients who properly raise, in an appropriate fashion, suggestions of disqualification for bias.  Generally speaking, the use of contempt to discourage or punish the proper submission of judicial disqualification was thought to be undesirable.


This session then considered a paper by the Honourable Judge Clifford Wallace, Retired Chief Judge of the Ninth Circuit Court of Appeals in the United States of America.  He outlined the United States Canons of Ethics developed by the American Bar Association which had been followed and largely implemented by federal legislation and legislation in a number of States.  He explained the way in which the disqualification rules had developed in harmony with the procedures for the appointment and election of judges, including the confirmation process observed for federal judges under the Constitution of the United States.  He tabled the forms which federal judges in the United States have to complete for disclosure of financial and property interests, which information is available to litigants and their lawyers.

[10]
The CLA should consider the desirability of the public availability of declarations of financial and other interests by judges and whether the practice in the United States should be followed in Commonwealth countries.  It should also give consideration to the statutes and guidelines in force in the United States and Commonwealth countries to supplement or codify the principles of the common law on judicial disqualification for interest.  It should also study the internal procedures observed in United States courts for consideration of complaints of disqualification as an alternative to the undesirable politicisation of criticism of judges in the course of legislative or executive procedures.

JUDICIAL RESTRAINT v ACTIVISM

The participants then turned to a paper by Mr Tehmtan Andhyarujina, Solicitor-General of India (1996-1998).  Mr Andhyarujina described the great strength of the Supreme Court of India and its critical role in upholding constitutionalism and the rule of law in the world's largest democracy.  He mentioned a number of difficulties that had arisen in the exercise by the Supreme Court of its jurisdiction, including the expansion of the notion of standing to bring proceedings involving public interest and administrative law.  He mentioned also the difficulties that had flowed from the doctrine of supersession in the appointment of Chief Justices of India, and the basic structure doctrine that had been developed by the Supreme Court as well as the three successive decisions in the Judges cases
 concerning procedures for "consultation" with the judiciary in the appointment of judges.

[11]
The CLA should examine further the developments of the law of standing in India, including the use of the epistolary jurisdiction and make relevant recommendations for the adaptation of these developments, where appropriate, in other Commonwealth countries.  

In subsequent discussion of Mr Andhyarujina's paper a great deal of consideration was given to the procedures for intervention of civil society organisations and Attorneys-General in litigation before an apex court.  The practices observed in several Commonwealth countries were renewed.  There was general consensus that, in important constitutional cases, a procedure should be adopted, by legislation or otherwise, by which all Attorneys-General or Advocates-General with an interest were notified of the case pending in the Court so that they could consider whether they should intervene apply to intervene:

[12]
The CLA should study the developments on the intervention of amicus curiae before final courts in Commonwealth countries and make recommendations on whether the present procedures were adequate or whether there should be an enlargement of the facility for intervention in cases having a broad constitutional or legal potential.

LATIMER HOUSE GUIDELINES

Mr Colin Nicholls QC, Honorary Secretary of the CLA, presented the Latimer House Guidelines.  He explained how these guidelines had been developed by the CLA in conjunction with other interested Commonwealth bodies including officers of the law ministries of Commonwealth countries and the Commonwealth Parliamentary Association.  He explained that this cooperation gave the Latimer House Guidelines a particular perspective.  They were not confined to the judiciary but extended to the legislature as well.


The participants examined the guidelines.  There was discussion about the adequacy and appropriateness of some of the guidelines.  A number of suggestions were made for consideration by the CLA for further development of the guidelines or of the supplementary documentation to be published with the guidelines, as expressed in their final state.

[13]
The CLA should consider the comments of the participants on the Latimer House Guidelines including:


*
The introduction of the principle of reciprocal respect between the parliaments and the judiciary in the use of the privilege of parliament affecting members of the judiciary.  In this respect, the longstanding and virtually universal convention limiting comments on current members of the judiciary to those in respect of a motion for removal were called to notice.


*
It was suggested that the provision in relation to judicial salary and benefits should be amended to ensure that these not be reduced during the service of a judicial officer.  Benefits in the  nature of pensions should not be reduced during the lifetime of such an officer.


*
It was suggested that the proposed procedure for correction and admonition of judicial officers should be more flexible permitting, in some notorious cases at least, publication of such admonition to the public where this was appropriate.


*
The role of any tribunal established to assist Parliament in considering a motion for removal of a judicial officer, in a way that was consistent with avoiding partisan political considerations, was thought to need further attention.


*
It was considered appropriate that the guidelines should make reference to the international principles which had been adopted for the independence of the judiciary, including in the International Covenant on Civil and Political Rights, resolutions of international judicial bodies, the International Commission of Jurists and the Beijing Statement on the Principles of the Independence of the Judiciary
.

TRUE ACCOUNTABILITY TO CITIZENS

The next session involved a report by Judge Alsdorf on the system of elected judges in the United States.  Judge Alsdorf is himself an elected judge.  He described his decision in a highly controversial case of political significance in his jurisdiction, heard by him on the eve of having to face popular re-election.  Judge Alsdorf indicated his support for true accountability of judges to the citizens whom they serve.  However, he did not suggest that the United States electoral system (which had not been followed in other countries) was necessarily one for copying in Commonwealth countries.  But he did urge that consideration be given to ways in which an appointed judiciary should respond to citizens in order to make their work and office more comprehensible and truly accountable to them.

[14]
The CLA should examine ways in which the judiciary might be made more accountable to citizens, compatibly with the independence of the judiciary in the performance of its functions.  These ways might include:


*
Posting judicial decisions on the Internet so that the public would have direct access to them.


*
Provision of media summaries of decisions to bypass the sometimes sensational coverage in the general media.


*
The introduction of television into courts of law under conditions of strict court control, including for education of the citizenry in the work of the courts and about the frequent difficulty of that work;


*
The possible appointment of public information officers capable of explaining through the media the work of the judiciary and decisions in particular cases.


*
The role of particular judges, especially Chief Judges, in explaining the work and decisions of the courts.


*
The acceptance by judges of the duty, by public lectures and otherwise, to explain what judges do and what they do not do.


On the closing day of the workshop, the participants received a report from Dr Nihal Jayawickrama (former Permanent Secretary of Justice, Sri Lanka 1970-77) concerning the work of the international Judicial Group at Strengthening Judicial Integrity.


Dr Jayawickrama reported on the surveys of the perception of corruption in the judiciary both in Commonwealth countries and non-Commonwealth countries.  These surveys had indicated a growing public concern about the corruption of the judiciary.  Such corruption might take the form of money bribes to judicial officers.  But more commonly it might involve financial corruption of court officers and even of professional opponents, political patronage in the appointment process and in the promotion of judges and difficulties that sometimes arise from socialisation between lawyers, judges and litigants.


Dr Jayawickrama explained the shortcomings of the work of the Judicial Group, namely the lack of any means to ensure the local enforcement of the principles in the proposed guidelines and the need to develop the guidelines in close association with judges and others from non-common law countries.  He said that the guidelines should be given wide publicity in Commonwealth countries in order to attract suggestions for their improvement.

[15]
The CLA should promote knowledge of the guidelines of the Judicial Group on Strengthening Judicial Integrity.  It should encourage follow-up of those guidelines through the judicial and other organs of the Commonwealth of Nations.  The Judicial Group was urged to consider the suggestions of the participants in the workshop concerning the possible need to alter the provisions relating to:


*
Part-time judges.


*
Salary of judges.


*
The continuance of legal practice by judges after retirement.

CLOSING CEREMONY

The closing address for the workshop was given by the Honourable Tan Sri Datuk Steve Shim Lip Kiong (Chief Judge of Sabah and Sarawak).  


The Chief Judge emphasised again the central themes of judicial accountability which had been woven through the deliberations of the workshop.  He stressed that in Malaysia judges were legally obliged to give public reasons for their decisions.  He mentioned the "hard times" through which the Malaysian judiciary had passed in a period described as the "serious years".  During that period the judiciary had been placed under much scrutiny, not only within the legal profession but also by the citizens and by international bodies.  However, the Chief Judge pointed out that the judiciary had emerged from this period and under the leadership of the present Chief Justice was re-engaging fully with the judiciary of the Commonwealth of Nations.  The workshop was an illustration of this process of re-engagement which was greatly welcomed by the judiciary of Malaysia.


The Chief Judge expressed his view that the Malaysian judiciary was robust enough to emerge strengthened by is experience and without a need for legislation to increase its accountability.  Such accountability could be developed within the judiciary itself for all judges knew that they derived their power and the acceptability of their decisions ultimately from the confidence they enjoyed amongst the citizens whom they served.


Words of thanks for the workshop were expressed by the Honourable Justice Datuk Vincent Ng Kim Khoay.  


He paid tribute to the intimacy of the fellowship that had been illustrated during the workshop.  He said that the papers demonstrated a fine command by participants of the law and also of the English language.  He paid tribute to the overseas resource persons.  He said that the Malaysian judges would reflect upon the spirit, philosophy and contents of the papers which would help them to improve the performance of their duties for the people of Malaysia.


Mr Beloff drew attention to the values that had been shared amongst the judges and lawyers of the Commonwealth and others participating in the workshop. He said that this was topical of the best of the professional associations that were preserved within the Commonwealth.


Judge Wallace, on behalf of the United States judges expressed thanks for being included as an "outsider".  He said that the commonality felt by the American judges with Commonwealth judicial colleagues was extraordinary.  Justice Kirby reminded the American judges that their country had at one time been a colony of the British Crown and that they might consider applying for membership of the Commonwealth of Nations.


Mr Tehmtan Andhyarujina said that, even beyond the links of history, constitutionalism and law, the English language, such a powerful feature of the Commonwealth of Nations, had been a marvellous link exemplified in the meeting.  He said that this link should be strengthened and broadened in every Commonwealth country.

WORDS OF THANKS

Justice Kirby, as rapporteur, expressed the thanks of the participants to the CLA and especially to its President, Dato' Dr Cyrus Das for the initiative in bringing the workshop together.  He paid tribute to the Chief Justice Tan Sri Dato' Seri Mohamed Dzaiddin for his speech at the inauguration, for his participation in the workshop and for leading the judges of Malaysia back into a full association and engagement with judges and lawyers from all parts of the Commonwealth.


He expressed thanks for the funding agencies of the governments of the United Kingdom and the United States without which the workshop would not have been possible.  He paid tribute to the resource persons and to all members of the secretariat of the conference led by Ms Chandra Kanagasabai.


The rapporteur thanked the Chief Justice for his hospitality at the first dinner which had included  performance of traditional dancing from the regions of Malaysia.  He paid tribute to the dancing skills exhibited by Mr Michael Beloff who was selected to represent the workshop in the performance.  He said that the ability in the use of a blowpipe by one of the Sarawak dancers had planted an unworthy idea in the minds of the judicial participants at the workshop for a failsafe procedure for terminating long winded advocacy.  However, the judges would probably restrain themselves as usual.


The rapporteur paid tribute to the Malaysian Bar Association which had always been a sterling example of independence in recent years.  He expressed the thanks of participants to Dato' Cyrus and Datin Elsie Das for their hospitality at dinner at their home.  He thanks the hotel staff of the Renaissance Hotel for the smooth operation of the workshop.  The participants added their thanks to Justice Kirby for his work as chairman and rapporteur.

FOLLOW-UP

The participants in the Kuala Lumpur workshop requested that:

*
The record of their meeting, when produced and finalised with the approval of participants, should be published in appropriate Commonwealth and CLA publications.

*
That copies of the report should be provided to the Commonwealth Secretary-General, the Chief Justices of the Commonwealth, the United Nations Special Rapporteur on the Independence of the Judiciary and Lawyers and the United Nations High Commissioner for Human Rights.

*
The participants asked that email and other addresses should be exchanged through the CLA so that they could continue the dialogue established in Kuala Lumpur.

*
They expressed the hope that the success of the Kuala Lumpur workshop would encourage similar dialogue with the judiciary and legal profession in Malaysia upon appropriate topics and under proper conditions.

*
They also expressed the hope that the Kuala Lumpur workshop would lead to similar workshops in other regions of the Commonwealth including in Africa, the Pacific and the Americas.
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� 	Ex parte Pinochet Ugarte [No 2] [2000] 1 AC 119.


� 	Locabail (UK) Ltd v Bayfield Properties Ltd [2000] 2 WLR 870.


� 	(2000) 75 ALJR 277.


� 	(1852) 3 HLC 759 (10 ER 301).
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