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FOUNDATIONS

It used to be said that a judge of the common law was accountable only to the law and the judge's conscience.  This was an aphorism designed to emphasise the essential attributes of the judicial function.  Nowadays, those attributes would ordinarily be expressed in terms of the basic principles contained in international expressions of fundamental human rights.  Thus the International Covenant on Civil and Political Rights
 identifies the three indispensable attributes of judicial office:  competence, independence and impartiality.  


The judge, as citizen, is subject to the ordinary laws of the land.  It is law that governs the appointment of judges to their offices
.  The law will also define the circumstances in which a judge may be removed from office.  Since the Act of Settlement of 1701, first in England and following the colonial period in most countries of the Commonwealth of Nations, such removal can only occur following a parliamentary vote finding proved incapacity or misconduct against the judge
.


The law also governs conduct by a judge in the performance of the judicial office.  From beginning to end, whether the end be by retirement, death in office or extraordinary removal, a judge is surrounded by law.  Save for the judges of the highest courts sitting in appeals, from whose judgments there is no appeal, a judge is, by law, accountable through the appellate process
 and, in the case of judges of inferior courts (or officers of the Commonwealth under the Australian Constitution
) through judicial review.


Yet answerability to the law, although covering many acts and omissions, leaves many others untouched.  How does one deal with the rude judge?  The slow judge?  The ignorant judge?  The prejudiced judge?  The sleeping judge?  The absentee judge?  The eccentric judge?


For some of these problems, the law does afford answers, as in the case of the law that governs bias, actual or imputed, on the part of official decision-maker
.  Particular jurisdictions may enact special legislation and create institutions to receive complaints against judges and to determine the more serious of them in public
.  Courts may institute internal procedures for handling such complaints.  But to say that a judge is answerable only to his or her conscience and the law may hide a multitude of sins, literally.  That is why, in recent times, more attention has been paid to judicial accountability.  How can it be improved, but in a way that does not weaken the adherence of the judge, and society, to the principles of judicial independence?  That is the topic of this contribution.


In the course of the past century the law has generally enlarged the accountability of all those who wield public power.  Legislators are rendered accountable by periodic election.  With the expansion of the franchise, they have been made answerable to all citizens.  In Australia, it was not so at the beginning of the century.  At the time of the adoption of the Australian Constitution, women had the vote only in two colonies, namely South Australia and Western Australia.  However, the Constitution
, by assuring the franchise to all who enjoyed it under State law, envisaged an enlargement of the federal electorate.  Before long, women enjoyed the vote in every part of the country.


Under the Australian Constitution, the Executive Government, in the form of Ministers of the Crown, is rendered accountable to the legislature by convention and by the constitutional requirement that Ministers must sit in the Parliament
.  Gradually, the public service has been made more accountable for its decisions.  The enactment of legislation to increase the answerability of officials to persons affected by their decisions is one of the most notable achievements of the last quarter of the twentieth century in Australia
.  Beyond legislation, the common law has expanded to provide judicial remedies in respect of administrative decisions found to have been unlawful, unreasonable or irrational.  


One of the few scars I bear from my service as President of the New South Wales Court of Appeal concerns the reversal by the High Court of Australia of the majority decision in Osmond v Public Service Board of New South Wales
.  In the Court of Appeal, it had been held that the common law of Australia had advanced to require administrators to give reasons for important decisions made under legislation affecting others.  Giving reasons in such cases was an implied obligation of accountability of those who wield public power to persons affected by their decisions.  The High Court unanimously reversed my decision
.  It distinguished the cases that I had relied on from a number of Commonwealth jurisdictions and elsewhere
.  Since that decision, other courts of the common law world have embraced the notion of the answerability of officials and upheld their obligation to provide reasons for their decisions
.  One day the issue may return to the High Court of Australia.


My point is that the accountability of the judiciary cannot now be seen in isolation.  It must be viewed in the context of a general trend to render governors answerable to the people in ways that are transparent, accessible and effective
.  Behind this notion is a concept that the wielders of power - legislative, executive and judicial - are entrusted to perform their functions on condition that they account for their stewardship to the people who authorise them to exercise such power.  Behind this notion, in turn, is a more fundamental one.  It involves the concept that public power, of its character, derives from the source of all lawful coercive power.


In earlier times, the ultimate source of power in Australia was viewed as the Imperial Parliament, which enacted the British legislation to which the Australian Constitution was scheduled
.  Increasingly in recent times, the true source of sovereignty in Australia has come to be viewed as the people of Australia, in the sense of the electors of the Commonwealth.  Under the Australian Constitution, it is those electors alone who, exceptionally, must give their consent before a formal amendment to the basic law of the nation can be made
.  A number of decisions of the High Court of Australia have embraced this notion, whilst recognising that it has certain historical and technical difficulties
.  Although this change in legal thinking has been criticised
, it has gathered many adherents
.  It represents a theory about the true foundation of Australia's Constitution that is at once harmonious with its local development and with modern political and legal realities
.


Once the citizens are seen as the ultimate sovereign in a nation, the principle of requiring the accountability of the judiciary to the citizens, or their representatives, becomes irresistible.  Yet it is a principle that must be achieved in a way that does not damage, or undermine, the essential characteristics of the judiciary.  Accountability must be secured in a way that is harmonious with, and not damaging to, the essential character and functions of the judicial office.

ESTABLISHED ACCOUNTABILITY

Appointment and promotion:  In the past, there were few formal procedures in the appointment of judges to assure that they were accountable to the people whom they would serve.  Appointment belonged wholly to the Executive Government.  It was one of the inherited prerogatives of the Crown
.  In time, appointments of magistrates in Australia came to be advertised.  Until very recently, the notion of appointing senior judicial officers by procedures of advertisement, interview and public accountability, was regarded as heretical. 


The old system was not without merit.  It produced judges of high quality who served the community well.  The history of our judiciary generally denies the contrary of that proposition
.  With few exceptions, judges were appointed from the Bar.  This was a small cadre of experienced advocates who knew each other and who normally had the measure of each other's strengths and weaknesses.  The appointment of incompetent judges was generally avoided because of the professional pressures that existed to uphold the quality of the bench; the substantially monochrome character of the pool from whom recruits were selected; and the heavy demands made upon those who took the judgment seat
.


When accountability at the point of selection or promotion was regarded as unnecessary, the declaratory theory of the judicial function reigned.  Judges were regarded (and regarded themselves) as doing little more than finding and declaring the law.  One of the strongest proponent of this thesis in Australia was Chief Justice Dixon
.


In some States of Australia, where it was constitutionally possible, the appointment of acting judges has not been uncommon.  An acting judge may be subject to pressure, or the appearance of pressure, from the Executive Government, if only in the case of those acting judges who desire confirmation and permanent appointment.  In countries where judges are elected, such answerability may not be regarded as a bad thing.  But people our legal tradition generally consider that being open to influence, or even the appearance of patronage, weakens the manifest integrity of judicial office.  That is why, in Australia, there has been increasing resistance to the appointment of acting judges, at least from amongst persons who are not already judges of another court or retired judges
.  Also, in recent times (at least in respect of federal judges in Australia) the trend of authority has been against the appointment of serving judges to advisory offices in the Executive Government
. This trend is evident in respect of appointments beyond the traditional functions that judges have accepted (as I did) to serve in law reform agencies
.


Judicial performance:  Judges have long been subject to requirements of accountability in the way they perform their duties.  With very few exceptions, they are obliged to sit in public.  This is so that they too can be judged as they perform their functions
.  Of course, some of the crucial parts of the judicial function are not performed in public but behind closed doors.  I refer to the assignment of judges to sit in cases and the deliberation and decision-making process, particularly in collegiate courts.  But even here, the processes are now more open.  Many of the old mysteries have been interred.


In the High Court of Australia, for example, the Chief Justice "proposes" a roster of the Court for each sittings.  In the Court of Appeal of New South Wales, this is done by the President, who also assigns primary responsibility for preparing a first draft of the Court's reasons in particular cases.  In the High Court, because each Justice traces his or her commission to the Constitution, the Chief Justice's power of assignment is recommendatory, not determinative.  In the 1930s, Justice Starke made this point by regularly pulling up his chair and sitting in cases in which he decided to participate, although his name was not included in the roster "proposal".  According to contemporary records, Justice Starke gave Chief Justice Latham a very hard time
.


Judges are also controlled by the law on disqualification.  Those in courts of the hierarchy below the High Court of Australia are answerable on appeal, and sometimes on judicial review, to allegations of bias, actual or imputed.  Whereas such allegations were relatively uncommon in times gone by, they are now much more frequent.  Australian judges are now more conscious of the complex problems of bias
.


Imputed bias may rest upon the suspicion, or actuality, that a judge has a pecuniary interest in one of the parties.  In England, this led to a specially stringent principle.  It was established in a case in which the Lord Chancellor was held to have been disqualified from participating because he had a parcel of shares in a company involved in the suit
.  Recently, in Australia, this principle has been subsumed within the general rule that disqualifies a judge where a reasonable person might suspect that the judge might be unable to bring a completely impartial mind to bear on the subject of the litigation
.  This broader principle is itself quite stringent, being expressed in terms of possibilities.


The strictness of the rule against bias has recently been upheld in England in a vivid way.  It occurred in the second decision of the House of Lords in the Pinochet litigation
.  There, a special panel of the House of Lords held that one of their number, Lord Hoffmann, had been disqualified from sitting in the first decision because of his association with a non-governmental organisation (Amnesty International) that had been permitted to intervene in the proceedings.  Far from representing evidence of the weakness of judicial institutions in the United Kingdom, the Pinochet decision indicates the insistence, including in the highest court, of the highest standards of manifest impartiality.  By those standards, the judiciary is rendered accountable to the people through rules of law that the judges impose on themselves.


In Australia, we have had similar controversies.  However, it has not yet been decided whether, in the event that one Justice of the High Court refused to disqualify himself or herself from sitting in a proceeding, the remaining members of the Court would have the authority under the Constitution to over-rule such a decision
.


Judicial reasons:  It has long been the law that judges are obliged to give reasons for their decisions.  At least they must do so in Australia in a case where the decision is subject to appeal
.  The extent of the reasons will depend upon the circumstances of the case
.  Originally, this principle of accountability was explained as being an implication from statutory rights of appeal.  Reasons were required so as to ensure that appeal rights were not frustrated by a refusal on the part on a judge to state reasons for a decision affecting the rights of parties.  More recently, however, it has been recognised by the High Court of Australia that the true foundation for this principle of judicial accountability is that it is an attribute of the administration of justice
.  The obligation to state reasons, and to publish them, is a healthy corrective against the arbitrary exercise of judicial power.  In most cases, once published, such reasons will be susceptible to appeal.  Moreover, they will be subject to scrutiny and criticism by litigants, colleagues, the media and scholars
.  With the development of the Internet, decisions of most Australian courts are now published to the world at large in electronic form within a short time of delivery.  They can be freely downloaded.  In this way, accessibility to judicial opinions has been greatly enhanced in recent years.  


Appeal and review:  Virtually all judges are subject to processes of appeal and many to judicial review.  These are features of Australia's constitutional arrangements that are effectively assured by the provisions of the Constitution itself
.  The exercise of appeal rights may, in particular cases, depend upon the availability of competent representation before the appellate court.  This is especially so in the High Court, where special leave is normally required
.  In practical terms, unless a person is legally represented, the prospects of success in an appeal are diminished.  Whereas the High Court, reversing earlier authority
, has held that persons facing serious criminal charges who are not otherwise able to secure legal representation at their trial may effectively look to the state to pay for such representation or face a stay of proceedings, a broader principle of a right to counsel in other cases or to legal representation on appeal, in order to make the appellate right effective, has not yet been adopted.  Obviously, any broader principle would have even larger financial and logistical implications than that adopted in respect of criminal trials
.


Apart from the problems presented by assuring effective legal representation, the rules governing the appellate function itself may sometimes limit the circumstances in which appellate judges can correct mistakes that have occurred earlier in legal proceedings.  Thus, the High Court of Australia has held that, in discharging its appellate function, it cannot receive fresh evidence, no matter how incontestable the facts and critical for the decision in hand
.  Moreover, in the discharge of appellate functions generally, there are significant inhibitions upon disturbance of discretionary or evaluative decisions
; decisions of juries
; and decisions that depend upon the evaluation of the credibility of witnesses
.  In such cases, the process of appeal may not always be able to deliver objective justice and true accountability for the erroneous exercise of judicial power.  Accountability by way of appeal is necessarily limited to accountability within the rules governing appellate intervention.


In addition to these formal procedures of accountability there is, in every free society, the media that reports the doings of the courts.  Media reports quite often contain criticism of the law, its procedures and practitioners.  In the old days, criticism of the judiciary by the media was somewhat muted.  The offence of "scandalising the court" was occasionally invoked to punish journalists who were deemed to have crossed over the line of permissible criticism
.  Because the punishments for contempt of court in such matters were often draconian, this tended to modify published criticism and commentary about the judiciary.  In recent times, the law of scandalising the court has been cut back in Australia
.  Now there are few legal restrictions on calling the judiciary to account in the press, on radio and television.  Indeed, the pendulum seems to have swung to the other extreme.  Criticism of the judiciary has become, in some respects, part of popular entertainment
.  This is not just an Australian phenomenon.  Once started, it tends to encourage attacks on the courts by politicians, talk-back radio commentators and many others.  The old days of respectful deference or fearful silence have gone forever, at least in Australia.  Judges are now rendered accountable to the tabloids.


Discipline and removal:  Because they are not immune from the criminal law, there have been occasional prosecutions of judicial officers for breaches of that law.  One notable prosecution, of Mr Murray Farquhar, at the time Chief Magistrate of New South Wales, succeeded.  When convicted he was sentenced more heavily because of the abuse of trust which his offence indicated
.  Justice Lionel Murphy, a judge of the High Court of Australia, was prosecuted for a criminal offence.  He was convicted at his first trial; but that conviction was set aside for errors in the directions of the trial judge
.  At his second trial Justice Murphy was acquitted.  Judge John Foord of the New South Wales District Court was also acquitted at his trial.  Other judges have been prosecuted for crimes, generally for minor traffic offences, but sometimes more serious
.


In one case, where an attempt had been made to bribe a judicial officer, the accused advanced a defence that the sentence should be reduced because there was no chance that the attempt to influence the victim would have succeeded.  The argument, although ingenious, was rejected
.  The court emphasised that the gravity lay in the endeavour which, as a matter of principle, had to be nipped in the bud.  In Australia, judges are not (as they are in some countries) offered any form of immunity from the general operation of the criminal or civil law.  They enjoy immunities provided by law, but only in respect of their activities as judges
.


The Australian constitutional procedures for the removal of judges have not resulted in a single case in removal of a member of the federal judiciary.  Although an inquiry into allegations against Justice Murphy had been initiated, it was abandoned when it became clear that the judge was suffering from terminal cancer
.  One State judge, Justice Angelo Vasta of the Supreme Court of Queensland, was removed from office by the Queensland Parliament following a report of a commission of inquiry chaired by the former Chief Justice of the High Court, Sir Harry Gibbs.  Justice Vasta returned to practice at the Queensland Bar
 and has quite often appeared for disadvantaged litigants.  In New South Wales, an attempt was made to remove a judge of the Supreme Court, Justice Vince Bruce, in connection with serious and repeated delays in the delivery of his decisions.  In response, Justice Bruce addressed the Upper House of the New South Wales Parliament.  By majority, the members rejected the motion for his removal.  He resigned judicial office soon afterwards, having delivered his last judgments
.


These formal proceedings for the removal of judges do not tell the entire story of their accountability for serious defaults.  In several cases, complaints against judicial officers have led to investigations and resignations by the judges concerned, rather than face formal procedures for removal.  Such cases are exceptional.  But instances are known to every judge.  They demonstrate that, in appropriate cases, the machinery is in place to exact the ultimate accountability of a judge to the citizens and to remove the judge from office.  Such a sanction is reserved to the extreme case.  Indeed, this is one reason why consideration has been lately been given to procedures for more low key, flexible and appropriate sanctions where dismissal would be disproportional and therefore out of the question.  

NEW ACCOUNTABILITY

Appointment and promotion:  The growing recognition of the role of judges in a common law system to create new law, in the interpretation of the Constitution or legislation or the exposition of the common law, has led to increasing calls in recent years for improved procedures for appointment that would first elicit the values or philosophy of the judge.


In the United States of America, the requirement in many States, for judges to face election, confirmation or the possibility of citizen recall, has produced levels of "accountability" that would be regarded as unacceptable to most Australians.  Similarly, the requirement of the United States Constitution for the consent of the Senate before confirmation of federal judicial nominees has led to two vices that most informed Australians would wish to avoid.  One of these is the great delay in the confirmation of presidential nominees.  Political trade-offs, and sometimes a desire to embarrass a President, have led, in recent years, to gross delays in the filling of judicial vacancies.  More importantly, the media circus that surrounded the confirmation proceedings involved in the nominations to the Supreme Court of Judges Bork and Thomas, came as something of a shock to Australian sympathisers of a system of public scrutiny for important judicial appointments.  Reducing serious issues of law and justice to superficial television jingles and exposing judges to pressure to afford commitments upon matters that might come before them in court, seemed to most Australian eyes an undesirable extreme of accountability. 


Nevertheless, there is increasing recognition of the defects of the present system of judicial appointments.  Critics point to the somewhat monochrome character of the judiciary of the past.  It included few women, few judges of non-Anglo Celtic ethnicity, few (if any) openly homosexual judges, indeed few who did not fit the ordinary professional mould.


I know of no serious observer who contends that the judiciary should be representative of all the many minorities in society.  But many informed judges now consider that it is desirable that "different voices" should be heard "in the marketplace of judicial ideas"
.  Justice Keith Mason, President of the New South Wales Court of Appeal, has said
:

"Feminist studies in recent decades have revealed the [largely unconscious] male biases and prejudices that have informed many legal rules and aspects of judicial method.  Those biases are not necessarily wrong any more than countervailing 'feminist' responses to problems are necessarily right.  Nevertheless, the legal system will be better informed, more acceptable and more just in its outcomes if the body of its principal guardians has a fair infusion of people who may share some less conventional ideas".


Years before my appointment to the High Court of Australia, it came to my ears that a leading politician, with power to veto the proposal that I be appointed, said that he would never have a homosexual on the High Court.  In the end, my sexuality did not prove an obstacle after he had passed from influence over such matters.  But if I had earlier abandoned the observance of a discreet silence on the matter, it is legitimate to ask whether I would I have been appointed to the Court.  If there were a procedure for public or political vetting, would caution or responsiveness to irrational opposition have prevented my nomination?  In the United States, there are virtually no openly homosexual judges.  Institutional arrangements for accountability at appointment need to take into consideration the prejudices which, in any system, can be brought to bear to exclude particular individuals, or members of particular groups, from appointment to judicial office.


In many countries that have emerged from colonial rule, formal judicial appointment bodies have been established to select judges for appointment or promotion.  In Australia, there have been supporters for this idea.  One weakness of the proposal is that it could enhance the appearance of accountability at a cost of damaging the strength and ability of the institution.  It might tend to opt for selecting those whose philosophy, personality and attitudes were completely unknown.  One outcome of the Bork and Thomas confirmation hearings in the United States was a marked reduction in the number of federal judges publishing articles in law reviews
.


Somewhere between the present procedures observed in Australia, England and many countries of the Commonwealth and those of the United States may lie a happy mean.  Already changes are occurring in Australia.  In the case of the High Court, legislation requires the federal Attorney-General to consult his counterparts in all of the jurisdictions of Australia and to receive nominations which may or may not include the name of the person finally appointed
.  Advertisements now invite indications of interest for appointment as magistrates and, in some jurisdictions, as District Court judges.  Few would doubt that the rigorous procedures now followed for the appointment of magistrates has produced a first instance bench of marked superiority over that which existed a few decades earlier.


In South Africa, procedures for nomination and public interview of candidates for judicial office are observed.  They appear to work successfully.  One distinguished judge, Edwin Cameron, was promoted to the Supreme Court of Appeal although he disclosed not only that he was homosexual but that he was living with HIV.  Perhaps Australians, believing that there should be improved accountability at the entry of lawyers into the judiciary, might explore the operation of the South African model.  In that country, after apartheid, it was essential to achieve a significant alteration in the composition of the bench.  Any such alteration, to be successful, would need inbuilt guarantees that there was no diminution in the qualities of legal experience, integrity, devotion to duty and character.


Judicial performance:  Although judges sit in public, newcomers commonly remark on the small number of citizens who actually watch them at work.  Even in the High Court, in Canberra, it is rare to have a crowd.  How, in these circumstances, can we turn accountability to the public into a more practical reality?


One suggestion has been the introduction of television cameras in courtrooms.  This idea was also set back in Australia by the conduct of the trial of O J Simpson by Judge Ito.  Few Australian observers thought it was a good model.  Judges, moreover, and not a few citizens, are concerned that the media would trivialise the serious business of the courts - presenting short and unfair "grabs" with the result that the curial issues were misrepresented.  Concern is expressed that some judges and lawyers might "play to the gallery".  If that happened, cameras in courts would not promote improved accountability but simply more entertainment of a questionable quality.


The position of cameras in trial courts raises distinct and separate problems.  In appellate courts, and especially final courts, many of the problems feared in the trial context would not, in my view, be present.  The Supreme Court of Canada has the continuous presence of television cameras.  It is available on a special channel and reportedly, is quite popular and interesting.  Gradually, cameras are being allowed in many Australian courts.  Under proper conditions, this is not only inevitable but desirable.  After all, the courts are institutions of government.


There is a great deal of ignorance about the judicial office.  Many uninstructed Australians think that their courts are conducted like the American television trial courts; although they are not.  The presentation of controlled camera coverage of the High Court of Australia would, in my opinion, be a step in the direction of public education about the law and its judicial institutions.  If it were conducted with a voice-over commentary providing essential information, as happens with the Parliament, this could be an important step towards improving civic awareness and true judicial accountability to an audience stretching far beyond the small circle of lawyers and citizens who normally frequent the highest courts.


Such courts also need to improve the accessibility to the media of their decisions.  Such decisions are commonly presented in long and detailed reasons, reflecting the complexity of the legal issues that have to be resolved.  If judges are truly concerned with accountability to the community, they should be able to produce accurate and readable summaries of important decisions that can be picked up and reported to the public.  It is futile to complain about the poor coverage of judicial opinions but to do little to acknowledge the realities of the modern media upon which most citizens depend for their information and knowledge about the courts.


I would not put out of consideration the possibility that, at some future time, a judge of a court will be appointed to act as judicial expositor of the court's decisions and activities.  At the moment, courts essentially still communicate in written form.  Lately they have published their opinions on the Internet, a step that is to be welcomed.  But most people today get their news and information from oral exposition, presented on radio or television.  Leaping from the written page to oral explanation, a hundred years after the invention of radio, does not seem a terribly bold idea.  Judges are rightly concerned that changing settled ways could undermine their reputation which some think depends upon a sphinx-like silence.  But that would depend upon the training and skill of the judicial intermediary.


The proposed International Criminal Court has planned that its President will be engaged virtually full-time in the business of administering and explaining the role of that Court.  These were duties accepted by Judge Garbrielle Kirk McDonald when she assumed the office of President of the International Criminal Tribunal of the Former Yugoslavia
.  I suspect that this is a development that will also reach our courts in Australia.  Already, many judges perform functions of public education.  But the core work of any court lies in its decisions.  Explaining them, and thereby explaining the law, may enhance an understanding of the function of the courts.  Where necessary, it might promote improvement in the courts and the law.


Judicial education is increasingly important in Australia.  The proposal for a national Judicial College
 is long overdue.  It appears to be moving forward at a stately pace.  Treading the fine line between political correctness and imposition on the judiciary of the philosophy of the government or officials, on the one hand, and alerting judges to perceptions of justice and injustice outside their own experience is the role of judicial education both at the outset of judicial life and thereafter.  A life as an advocate, busily engaged in commercial or tax cases, may not always be the best training for exposure to justifiable feelings about justice, the courts, law and government which people outside that rather narrow world experience and may be able to explain.


Discipline and removal:  In the field of the conduct of judges, increasing attention is being paid in Australia to the possible development of guidelines which could afford a structure of basic rules to which all judicial officers could have resort
.  In many countries, such rules are contained in statutory or professional codes.  In Australia there are rules.  But they are found in a multitude of sources - some in legislation, many in court decisions, conventions of conduct, professional ethics, habits and traditions of particular institutions and books about judicial ethics
.


The increasing numbers of the Australian judiciary in recent years suggests that the provision of an available book of basic rules might be useful as a source of information and as a guide that could ensure more uniform practices than would otherwise exist.  


Attention to judicial codes of conduct internationally has followed increasing dissatisfaction with widespread complaints about alleged judicial corruption in many countries
.  Now, the United Nations has initiated moves, within the Global Programme Against Corruption, to develop international principles (presently called a code) to state the basic rules for the judiciary world-wide.  A group of eight chief justices or senior judges from Commonwealth countries - four in Africa and four in Asia - has been established.  It is chaired by Judge Christopher Weeramantry of Sri Lanka, formerly Vice-President of the International Court of Justice.  I have been elected rapporteur of the group.  It is now working closely with the Office of the High Commissioner for Human Rights and Transparency International, a non-governmental organisation committed to the fight against corruption.  Its next meeting will be at the Peace Palace, The Hague, in November 2002.


A provisional code of conduct formulated by this group was adopted in Bangalore, India in February 2001
.  The principles collected in the "Code" are expressed under the headings independence, integrity, impartiality, equality, propriety, competence and diligence and accountability.  The draft has drawn on the principles contained in both international and regional statements of human rights, as well as national laws and practices in respect of judicial conduct.


Some Australian judges have doubted that any such "code" is necessary.  Far from seeing it as a means to ensure improved accountability on the part of the judiciary, the doubters fear that it could become an instrument for the harassment of judges.  Specifically, concern has been voiced that such moves may tend towards a more compliant judiciary
.  Obviously, this would not be in the best interests of the public whom the judges serve.  Finding the right balance between a judiciary accountable according to transparent principles and one immune to overt and subtle pressures and defensive of its independence, is no small challenge
.


These issues are now being addressed at a global level.  In Australia, the problem of financial corruption is not a significant one for the judiciary.  But that does not mean that our methods of securing accountability are perfect and cannot be improved.  It seems likely that we can learn from international developments.  The influence of international law and practice reaches into every country and every occupation.  The Australian judiciary should embrace these features of the world in which it operates.  That world is one of rapidly changing social perspectives and revolutionary scientific advances.  

THE FUTURE

The Australian judiciary is one of integrity, high competence and increasing alertness to the need for true accountability to the citizens.  In the Commonwealth of Nations we are fortunate that we can share experience and ideas with lawyers who have shared the same traditions the debates about improving the accountability of the judiciary.  In the world of the judiciary, we must keep the best of the past; but not stand still.  We must adapt to change; but not forget our great traditions.  

JUDICIAL ACCOUNTABILITY IN AUSTRAILA

COMMONWEALTH LEGAL EDUCATION ASSOCIATION

6 OCTOBER 2001

BRISBANE

The Hon Justice Michael Kirby AC CMG

* 	Text of a lecture given in the series of lectures on the jurisprudence of the Commonwealth for the Commonwealth Legal Education Association.  The lecture was delivered in Brisbane on 6 October 2001 at a function organised by the  University of Queensland and the Commonwealth Legal Education Association.


** 	Justice of the High Court of Australia.


� 	Article 14.1.  "All persons shall be equal before the courts and tribunals [and shall] be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law".


� 	Saffron v Delaney (1953) 53 SR (NSW) 80; Re Aldridge (1893) 13 NZLR 361; Buckley v Edwards [1892] AC 387 (PC).  In the United States the appointment can usually only be challenged in a proceeding in the nature of quo warranto and not collaterally:  Curtin v Barton 139 NY 505 at 511; 34 NE 1093 at 1094 (1893).


� 	Act of Settlement 1701 (Engl) (12 & 13 Will 3, c 2); Australian Constitution, s 72:  Re Reid; Ex parte Bienstein (2001) 182 ALR 473.


� 	Australian Constitution s 73.


� 	Australian Constitution, s 75(v).  Federal judges in Australia have been held to be subject to the constitutional writs:  The Tramways Case [No 1] (1914) 18 CLR 54 at 62, 66-67, 82-83, 86; The King v Commonwealth Court of Conciliation and Arbitration; Ex parte Ozone Theatres (Aust) Ltd (1949) 78 CLR 389 at 399.


� 	In Australia see Livesey v New South Wales Bar Association (1983) 151 CLR 288; Johnson v Johnson (2000) 201 CLR 488; Ebner v Official Trustee in Bankruptcy (2001) 75 ALJR 277.


� 	Judicial Officers Act 1986 (NSW), ss 22.


� 	Australian Constitution, s 41.


� 	Australian Constitution, s 64.


� 	Reg v The IRC; ex parte Federation of Self-Employed [1982] AC 617 at 641 per Lord Diplocke.  In Australia see Administrative Appeals Tribunal Act 1975 (Cth); Ombudsman Act 1976; (Cth); Administrative Decisions (Judicial Review) Act 1977 (Cth).


� 	[1984] 3 NSWLR 477; cf M D Kirby, "Accountability and the Right to Reasons" in M Taggart (ed) Judicial Review of Administrative Action in the 1980s (1986) 36; P Dyzenhaus, M Hunt and M Taggart, "The Principle of Legality in Administrative Law:  Internationalism as Constitutionalisation" (2001) Oxford Uni Commonwealth LJ 5 at 33.


� 	Public Service Board of NSW v Osmond (1986) 159 CLR 656; cf M Taggart, "Osmond in the High Court" in M Taggart (ed) above n 11 at 53; Roy Morgan Research Centre Pty Ltd v Commissioner of State Revenue (2001) 181 ALR 307 at 314 [26], 315-317 [29]-[36].


� 	eg Siemens Engineering and Manufacturing Co of India Limited v Union of India (1976) 63 AIR (SC) 1785 at 1789; Dunlop v Bachowski 421 US 560 (1975).


� 	Baker v Canada [1999] 2 SCR 815 at 859; (1999) 174 DLR (4th) 193 at 229; Mukherjee v Union of India [1990] Supp 1 SCR 44; Stefan v General Medical Council [1999] 1 WLR 1293.


� 	P D Finn, "The Abuse of Public Power in Australia:  Making our Governors our Servants" [1994] 5(1) Public Law Review 43.


� 	Commonwealth of Australia Constitution Act 1900 (Imp) 63 and 64 Vict c 12).


� 	Australian Constitution, s 128.


� 	Kirmani v Captain Cook Cruises Pty Ltd [No 1] (1985) 159 CLR 351 at 441-442; Breavington v Godleman (1988) 169 CLR 41 at 123; Leeth v The Commonwealth (1992) 174 CLR 455 at 484, 486; Australian Capital Television Pty Ltd v The Commonwealth (1992) 176 CLR 106 at 138; McGinty v Western Australia (1996) 186 CLR 140 at 230; Sue v Hill (1999) 199 CLR 462 at 528.


� 	J Tate, "Giving Substance to Murphy's Law:  The Question of Australian Sovereignty" (2001) 27 Monash Uni L Rev 21.


� 	K Mason, "Citizenship" in C Saunders (ed) Courts of Final Jurisdiction (1996) 35 at 37-39; Kirby, "Deakin, Popular Sovereignty and the True Foundation of the Australian Constitution" (1996) 3(2) Deakin Law Review 129.


� 	cf Sue v Hill (1999) 199 CLR 462.


� 	Attorney-General (NSW) v Quin (1990) 170 CLR 1 at 33-34.


� 	M D Kirby, "Modes of Appointment and Training of Judges:  A Common Law Perspective" (1999) 41 J Indian Law Inst 147 at 150; E Campbell and H P Lee, The Australian Judiciary (2001), 74-76..


� 	cf M D Kirby, The Judges (1984) 20-21.


� 	Swearing in of Sir Owen Dixon as Chief Justice (1992) 85 CLR xi at xiv.


� 	Noted (1998) 72 ALJ 653, 830, 851; (1999) 73 ALJ 471.


� 	Wilson v Minister for Aboriginal and Torres Strait Islander Affairs (1997) 189 CLR 1; cf Grollo v Palmer (1995) 184 CLR 348.


� 	eg Australian Law Reform Commission Act 1996 (Cth), s 7 provides for such an appointment.


� 	For the history of open judicial proceedings see Raybos Australia Pty Ltd v Jones (1985) 2 NSWLR 47 at 50-54.


� 	C Lloyd, "Not With Peace But a Sword! - The High Court Under J G Latham" (1987) 11 Adelaide Law Review 175.


� 	K Mason, "Unconscious Judicial Prejudice" (2001) 13 Judicial Officers' Bulletin 57.


� 	Dimes v Proprietors of the Grand Junction Canal (1852) 3 HLC 759 [10 ER 301].


� 	Ebner v Official Trustee in Bankruptcy (2000) 75 ALJR 277 at 284-287 [42]-[58]; cf 296-297 [118]-[125], 306 [162]; Webb v The Queen (1994) 181 CLR 41 at 75.


� 	R v Bow Street Magistrate; Ex parte Pinochet Ugarte [No 2] [2000] 1 AC 119.


� 	Kartinyeri v The Commonwealth (1998) 156 ALR 300 at 304 per Callinan J; cf Baxter v Commissioner of Taxation (NSW) (1907) 4 CLR 1087 at 1090; The Commonwealth and Central Wool Committee v Colonial Combing, Spinning and Weaving Co Ltd (1922) 31 CLR 421 at 456-457; Note "High Court Practice as to Eligibility of Justices to Sit in a Case" (1975) 49 ALJ 110; R Cranston, "Disqualification of Judges for Interest, Association or Opinion" [1979] Public Law 237 at 246; A F Mason, "Judicial Disqualification for Bias or Apprehended Bias and the Problem of Appellate Review" (1998) 1.2 Constitutional Law and Policy Review 21; S Tilmouth and G Williams, "The High Court and the Disqualification of One of its Own" (1999) 73 ALJ 72.  For United States practice see Laird v Tatum 409 US at 837-838 (1972).


� 	Pettitt v Dunkley [1971] 1 NSWLR 376 at 388.  See E Campbell and H P Lee, The Australian Judiciary (2001), 226-229.


� 	Fleming v The Queen (1998) 197 CLR 250 at 260 [22]; Roy Morgan Research Centre Pty Ltd v Commissioner of State Revenue (2001) 181 ALR 307 at 314 [26], 315-316 [32]-[33]; R v Winner (1995) 79 A Crim R 528 at 530-531; Keyte v The Queen (2000) 118 A Crim R 463.


� 	Public Service Board (NSW) v Osmond (1986) 159 CLR 656 at 666; Fleming v The Queen (1998) 197 CLR 250 at 260 [22].


� 	K Hayne, "Letting Justice be Done Without the Heavens Falling" (2001) 27 Monash Uni L Rev 12 at 19.


� 	Australian Constitution, ss 73 and 75.


� 	Judiciary Act 1903 (Cth), ss 35, 35A; cf Federal Court of Australia Act 1976 (Cth), s 33.


� 	McInnis v The Queen (1979) 143 CLR 575.


� 	Dietrich v The Queen (1992) 177 CLR 292 at 323 per Brennan J (diss).  But see Cameron v The Queen (2002) 76 ALJR 382 at 400 [96]-[98].


� 	Mickelberg v The Queen (1989) 167 CLR 259; affd Eastman v The Queen (2000) 103 CLR 1.


� 	House v The King (1936) 55 CLR 499 at 504-505.


� 	Naxakis v Western General Hospital (1999) 197 CLR 269; Liftronic Pty Ltd v Unver (2001) 75 ALJR 867 at 877-880 [64]-[65].


� 	Abalos v Australian Postal Commission (1990) 171 CLR 167; Devries v Australian National Railways Commission (1993) 177 CLR 472; State Rail Authority (NSW) v Earthline Constructions Pty Ltd (In Liq) (1999) 73 ALJR 306 at 323-324; 160 ALR 588 at 609-610 [72]-[74].


� 	The King v Nicholls (1911) 12 CLR 280; The King v Dunbabin; Ex parte Williams (1935) 53 CLR 434; cf R v Brett [1950] VLR 226; Ambard v Attorney-General for Trinidad and Tobago [1936] AC 322 at 335.


� 	cf Australian Law Reform Commission, Contempt (Report No 35, 1987) 239ff where the relevant authorities are collected.  See eg Re Colina; Ex parte Torney (1999) 200 CLR 386 at 391 [5].


� 	M D Kirby, "Attacks on Judges - A Universal Phenomenon" (1998) 72 ALJ 599; R B Ginsberg, "Judicial Independence" (1998) 72 ALJ 611.


� 	R v Farquhar, unreported, Court of Criminal Appeal (NSW), 29 May 1985.  The story is told in E Campbell and H P Lee, The Australian Judiciary (2001), 186.


� 	Murphy v The Queen (1985) 4 NSWLR 42; 5 NSWLR 18.  The history is recounted in Campbell and Lee, op cit n 51, 102-103, 187, 245-246.


� 	A judge of the Family Court of Australia was acquitted at his trial for offences against the Queensland Criminal Code.  A judge of the District Court of New South Wales was discharged without trial of alleged offences against the Crimes Act of that State.  Both judges resumed their judicial duties.  A magistrate of South Australia was recently convicted of sexual offences against minors.  He has appealed.


� 	R v Taouk (1992) 65 A Crim R 387 at 393.


� 	Rajski v Powell (1987) 11 NSWLR 522; Yeldham v Rajski (1989) 18 NSWLR 48; Rajski v Wood (1989) 18 NSWLR 514.


� 	The story is told in J Hocking, Lionel Murphy - A Political Biography (1997, pb 2000), 306; cf Murphy v Lush (1986) 60 ALJR 523 at 525; 65 ALR 651 at 655.


� 	The Vasta case is described in Campbell and Lee, op cit n 51, 105-106.


� 	The background is told in Bruce v Cole (1998) 45 NSWLR 163.  See also Campbell and Lee, op cit n 51, 106-108.


� 	Mason, above n 31, at 60.


� 	Loc cit.


� 	S Gaille, "Publishing by US Court of Appeals Judges:  Before and After the Bork Hearings" (1997) 26 J Legal Studies at 371.  As to proposals for appointments bodies in Australia, see Campbell and H P Lee, above n 51, 83-86.


� 	High Court of Australia Act 1979 (Cth) s 6.


� 	L C Vohrah and J Cina, "The Outreach Programme" in R May et al (eds) Essays on ICTY Procedure and Evidence in Honour of Gabrielle Kirk McDonald (2001) at 547.


� 	Federal Attorney-General's Press Release, 25 July 2001, No 1017.


� 	See Australian Institute of Judicial Administration Guide to Judicial Conduct (2002).  This guide was published in June 2002 for the AIJA and the Council of Chief Justices of Australia.


� 	Such as J B Thomas, Judicial Ethics in Australia (2nd ed, 1997).


� 	See report of the work of the Centre for the Independence of Judges and Lawyers Workshop in 2000 (2000) 74 ALJ 418.


� 	The Bangalore Draft, which appears as an annexure to M D Kirby, "A Global Approach to Judicial Independence and Integrity" (2001) 21(2) University of Queensland Law Journal  147 at 150-159.


� 	D Drummond, "Towards a More Compliant Judiciary" (2001) 75 ALJR 304, 356.


� 	cf B M Debelle, "Judicial independence and the rule of law" (2001) 75 ALJ 556, 560-565.






