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I

PAST

I remember my first moot.  I was in the second year of my law course at the Sydney University Law School.  Mooting was optional.  It carried no credit points towards my degree.  The organisation of moots was wholly in the hands of students.  In consequence, in those days, it was often chaotic.  But benign judges would sacrifice an evening to preside over moots argued by ambitious students. 


My topic was the law of contracts.  The judge was the Honourable Mr Justice Bruce MacFarlan, O.B.E.  I mean no disrespect when I say that he was a judge straight out of Central Casting.  Urbane, dignified, with a mane of silver hair and an unfailing politeness more characteristic of the Victorian than the New South Wales legal profession.  To a young law student, he was overwhelming, over-awing.  I will never forget how my heart raced as I rose to put my first submissions to a court of law.  All I could think of was: can I get through the next twenty minutes?  


The venue for this ordeal was the No 3 Court in the old Supreme Court building in Sydney.  As in most of the case of the Supreme Courts in the Australian colonies, the Bench was placed at an Irish elevation - high.  Advocates must crick their neck to project their voices to the judge on high.  Very high.  It was a most intimidating moment in life.  But it was one of those rites of passage through which most law students pass on the way to a life in the law.  Now, most law schools make the passage a little easier.  They provide an in-house courtroom.  The space is smaller.  The bench is less elevated.  The faces are more familiar.  The rite of passage is less traumatic.


My experience was probably closer to that of the origins of mooting than will be the experience of contemporary Australian law students.  Mooting has an ancient history in the legal profession of our tradition.  The first recorded mention of moots in English legal history was in 1428
 but it certainly pre-dated that year.  The records of Lincoln's Inn (literally the Black Books) state that a member was expelled from the Inn in that year for a default in mooting.  Clearly enough the system of mock courts, in which the students contested orally some fine point of law, was well established by that time.  


The records of the fifteenth and sixteenth centuries tell of the organisation of legal education in the societies of the Inns of Court in London in which barristers practised the craft of law and students learned the skills necessary for practice by watching and imitating them.  By the end of the fifteenth century, there were nine Inns of Court, although the Societies of the Inner Temple, Middle Temple and Gray's Inn had attained a superior status by the end of the fourteenth century
.  By 1602, Sir Edward Coke was able to describe the Inns of Court and Chancery as constituting, together, "the most famous university for profession of law only, or any human science, that is in the world, and advances itself above all others"
.


Well before those words were written, the system of mooting was established in London as one of the two major skills in which the student at law had to be trained.  The other was reading
.  Fortunately there survive to this day the books of causes that set out a case, or a series of facts, for discussion.  The problems of those times relating to land law and the application of statute law, are carefully described.  They give an example both of the kind of society in which such problems arose and of the continuity of many legal questions.


As in present times, the moots in which the students disputed in Lancastrian and Tudor England, were conducted with the participation of senior members of the legal profession: judges and barristers.  They were commonly conducted in legal French, the language in which the problem, and the facts, was recorded.
  It is ironic to think of the way in which the English language, spread through the British Empire, has now come to be used as the language of courts, in the same way, to replace the vernacular of the people governed by the law.  Thus, in India, Malaysia, Nigeria and Guyana, English is the modern equivalent of the French of the Norman Conqueror.  It has become the language of the legal systems of a quarter of the world.  It has survived the dissolution of Empire.


One of the finest of the moot books from the Tudor times is now owned by the Harvard Law School
.  It contains cases in the form of set problems "not unlike examination questions in English law schools today, but usually ending with the occult question "Ceux que droit?" or "What does the law say on this?"  Some of the problems are based on real cases (as indeed are many moot problems today).  Others explore abiding legal puzzles.  According to the records of the time, the mooters were expected to conduct the moot "perfectly without book", suggesting that the project was one primarily to test the memory rather than analytical skills of those quick on their feet
.  Rote learning of legal materials survived into my own law course.  There were no open book examinations in those days.  Memory is still a great blessing in an advocate, whether recollection of the facts of the record or of case law or statutes.  But deftness of mind and memory do not always coincide.


Mooting was such an important part of legal training that by the seventeenth century it is recorded that fines were imposed on barristers who did not present themselves to take part presiding in moots.  Only those of twelve years standing were excused from this sanction, imposed for the benefit of educating the next generation of lawyers.  F W Maitland described how moots were part and parcel of the cordial life of those who lived together in the Inns of Court
:

"Vigorous intellectual effort was to be found outside the monasteries and the universities.  These lawyers are worldy men, not men of the sterile cast; they marry and found families, some of which become as noble as any in the land; but they are in their way learned, cultivated men, linguistics, logicians, tenacious disputants, true lovers of the nice case and the moot-point.  They are gregarious, colourful men, grouping themselves in hospices, which become schools of law, multiplying manuscripts, arguing, learning and teaching, the great mediators between life and logic, a reasoning, reasonable element in the English nation".


We in Australia are inheritors of this reasonable element.  The notion that one could, by reason, logic and language, work one's way towards just, lawful and predictable solutions to social problems is one of the great gifts of the English legal system, of both of common law and equity.  It was, in a sense, the modern form of classical studies in rhetorics.  It represents the Australian legal system, as envisaged by the Constitution
 operating throughout the nation, under which all are rendered subject to the law.  Our legal system is not one that searches endlessly for the grand concept or principles.  It is one that solves problems, ultimately in courts that decide contests between disputing parties.  It is therefore as proper in the new millennium, as it has been useful throughout the millennium just closed, to train the new professionals in the arts of persuasion.  This means mooting.  And if moots make the student's heart race faster, it is nature's way of alerting the mind and sharpening its focus.  It is little wonder that mooting is now part of the staple diet of legal education in Australia.

II

PRESENT

Like the leaders of the legal profession of mediaeval times, judges, barristers and law teachers today do their part in presiding over moots.  Unlike their forebears, they are not fined 6s 8d for defaulting in appearance at a moot
.  The worst that can happen is that they may miss out on refreshments with the bright students of the new generation who remind them of themselves twenty and thirty and forty years earlier. 


Like all education, moots can sometimes represent a useful enlightenment for those who preside, as well as those who plead, their causes.  Since my appointment to the Bench, I have taken part in many moots, sometimes with strange results.  


In 1430, Chief Justice Babington is reported in the Year Books as referring in his judgment to a question upon which there was no settled legal authority but which had been the subject of decision in a moot case
.  It had, he said in legal French, been:  "Un point dun case dun mote".


This is not our tradition today.  It is unlikely that a judge would today footnote the outcome of a moot and rely upon it for authority in a decision resolving the rights of parties.  On the other hand, at a Commonwealth law conference in New Zealand, I presided in a moot concerned with a tricky point of bioethics, of the kind that was likely to present itself in courts of law before too long.  It was the final of the Commonwealth Law Students' Mooting Competition.  Law students from many parts of the Commonwealth of Nations had competed in contesting alternate sides of the same problem.  By the final, the arguments were very well refined.  I was so interested in the subject (and so was at least one of the other participating judges, Professor Ian Kennedy of England) that we gave extended reasons for our decision on the point of law, in addition to awarding the winning team
.  Later, those reasons were published in the Commonwealth Law Bulletin.  For all I know they have been cited as high legal authority by some modern Babington, searching for a decision on a difficult point.


At the time that the challenge before the High Court of Australia in Re Wakim; Ex parte McNally
 stood reserved, I presided in a moot for the Macquarie University Law School.  In the course of their arguments, the student mooters, most eloquently, referred to the authorities of the High Court on the implied nationhood power.  The argument struck me as relevant to an issue under consideration in Wakim, namely the extent to which the Constitution permitted, and promoted, legal cooperation within the federation.  Accordingly, in my reasons, fresh from the moot, I referred in passing to this source of power (and its limitations)
.  It drew a strong disagreement from within the majority.
  But it was relevant to my differing opinion.  It just goes to prove how judges, like students, can sometimes benefit from participating in moots.  Babington would understand.


A feature of modern legal instruction is the way in which mooting in law schools has become part of the formal curriculum.  Students who participate are graded.  They are given credit for their involvement.  Similarly, mooting and like activities, have gone beyond argumentation of matters akin to those debated in appellate courts.  The observations made in a New Zealand context are equally applicable to Australia
:

"Today, there are competitions in mooting, family law mooting, witness examination, client interviewing and negotiation.  Each of these competitions is concerned with skills training.  In addition, mooting and witness examination in particular also involve the knowledge element of legal education".


Beyond mooting in subjects of local law, Australian law students today also take part in international mooting competitions, both the Phillip Jessup
 Mooting Competition on International Law and the Willem C Vis International Commercial Arbitration Mooting Competition.
  The Jessup Moots have their final in Washington, DC, in the United States.  The Vis Mooting Finals are held in Vienna, Austria.  As well, international mooting competitions in maritime law and human rights law and in client interviews are springing up and attracting increasing numbers of Australian participants.  It is customary for one of the Justices of the High Court to preside at the Australian finals of the Jessup Mooting competition.  Australian teams have consistently done well in both the Jessup and Vis competitions.

III

FUTURE

Student-run moots have the advantage of employing the energy and enthusiasm of young participants.  But it is important, if mooting is to be well targeted towards effective training for legal practice, that they be under the discipline of academic lawyers, practitioners or judges who are aware of what is needed, in real life, for advocacy to be effective.  Otherwise, there is a risk of the blind leading the blind
.


Many lawyers do not become advocates.  Their skills are just as important to legal practice but are deployed elsewhere, whether in legal firms, academic life, government departments, private corporations or non-governmental organisations.  It is essential that those who have decided upon such callings should not be disadvantaged in legal instruction but should have opportunities to refine their talents as they will best be useful to them.  On the other hand, few lawyers get through life without having to know the basic rudiments of advocacy and persuasion, whether before the courts or the many tribunals, boards, committees and other bodies that, in contemporary society, make decisions affecting clients.  At law school, a student may not know exactly where his or her life will lead.  Some training in the way formal argument is presented, and cases conducted, in a court setting can only be to the advantage of a law student.


It is important to appreciate that appellate advocacy, which tends to be the variety of legal discourse conducted in law school moots is not, in fact, the kind of advocacy that the young lawyer is expected to master.  There are special rules for appellate advocacy
.  In Australia, most lawyers only reach appellate advocacy after years of refining their skills in trial work.  Indeed, it is commonly the case that an advocate's first experience of an appellate court will be in a matter in which he or she feels that an error of law or fact has occurred in a trial in which that lawyer participated.  This being the case, there is a certain artificiality in concentrating the focus of law school moots upon the most refined questions of appellate advocacy, including that in the final court of appeal of the nation.  Normally, a lawyer would not reach that Court until years after admission to practise when many of the rough edges of advocacy and omissions of legal knowledge have been corrected.  


This consideration may be a reason for redirecting the focus of law school mooting to the kinds of problems that can arise in the course of trials.  This is the real world in which young lawyers will ordinarily meet legal problems and have to argue them for the first years, or decades, of their lives
.  Appellate arguments depend upon special procedural and other rules, particular principles governing the use of the record of factual findings
 and special techniques of advocacy
.  Argument before a nation's highest court involves still further enhancement of the skills essential to those necessary in a trial.  In a final court, it is important for the advocate, like the judges, to be constantly aware of the relevant considerations of principle and policy, as well as of the state of legal authority
.  Some commentators have suggested that, in the United States, law school moots at the appellate level, have made demands upon students that are beyond their reasonable knowledge of civil procedure and outside their reasonable awareness of the applicable rules controlling appellate intervention
.  Presiding in a moot, one sometimes sees mooter's floundering because they do not realise fully the inhibitions placed upon appellate courts by the state of the record.  In the case of the High Court of Australia, those inhibitions are highly significant
.


An important change has come over appellate advocacy in the last decades of the twentieth century.  Australian appellate courts, like those of many lands, have shifted to a greater reliance upon written argument.  This has proved necessary in order to cope with the number of appeals and the scarce and diminishing time for oral persuasion.  It has called forth new and different skills in the written presentation of argument and in the mix between written and oral advocacy.  If contemporary mooting is to reflect the world in which argumentation of legal points is actually carried out in pactice, it will need to give much more attention, then it typically did in the past, to written as well as oral arguments.  Sometimes, lawyers who are particularly skilled in oral argument have less skill in presenting the main points in a brief and persuasive written form.  The reverse is also true.


For a moot to be successful it is important to be clear about the jurisdiction in which the issue is being argued and whether the presiding "judge" is sitting in a final court of appeal or an intermediate or trial court.  The freedom that may sometimes arise to question past authority of an apex court, is not always available to a judge or court lower in the judicial hierarchy
.  Again, if mooting is to reflect the real world, and to be useful for the legal education, it is important that it should ordinarily content itself with reflecting the position of courts bound by legal authority.  The flights of fancy that can sometimes occur in an apex court are not normally available in the work-a-day life of the average advocate or judge.


It is exactly fifty years since the High Court of Australia decided one of the most important cases to come before it in the first century of federation.  I refer to The Australian Communist Party v The Commonwealth
.  The issue was the validity of the Communist Party Dissolution Act 1950 (Cth).  That Act purported to dissolve the Communist Party and to impose civil restrictions upon communists.  


At one end of the Bar table when that case came before the High Court in Melbourne were three of the finest advocates in Australia, all of whom later became Justices of the High Court - Barwick, Taylor and Windeyer.  At the other end of the Bar table was another fine jurist, and former Justice of the Court, Dr H V Evatt.  The issues argued were crucial for the future of liberty in Australia.  The case is a metaphor for the way in which issues of the greatest importance are, in Australia, debated before a final court and resolved in accordance with the perception of the law and the Constitution held by the judges of that court and then normally accepted by all.  


However, the case also indicates that, at least in much appellate decision making, especially in a final court, judges often have choices to make.  In that case, six Justices (Dixon, McTiernan, Webb, Williams, Fullagar and Kitto) held the legislation unconstitutional.  One (Chief Justice Latham) upheld its validity.  The frequent divisions on such important cases, both before and since 1951, in Australia and in other countries of the common law, illustrate the genuine differences that can arise in legal reasoning.  They present both the challenge and the opportunity for the advocate, most particularly in appellate advocacy in a final court.


Those who take part in moots should appreciate that, in many cases, the law is not cut and dried.  There are, as Professor Julius Stone taught, "leeways for choice".  Whilst the gaps in the law, ambiguities and opportunities, should not be exaggerated, they do exist.  That is why any mooting programme for the future will remind its participants that our legal system is engaged in an abiding search for just outcomes.  What is seen as just, will differ from generation to generation.  Sadly, the law is not always just.  The law on communists was unjust, and as most would now agree, an unwise one.  Fortunate was Australia that its Constitution prevented that law from taking effect
.  


The law on illegitimacy of the children of unmarried couples was a singularly cruel body of law, stigmatizing innocent children for what were declared to be moral wrongs of their parents.  Yet that body of law lasted for centuries.  Similarly, the law against the sexual conduct of adult homosexuals persisted into our own lifetimes.  I have reason to know that the law is not always just.  It makes me vigilant to the current rules which are accepted unquestioningly but which work unfairness and oppression to fellow citizens.


I hope that the moot courtrooms of the future will therefore not only be places where the rules of law are learned, important though that task is for preparation for life as a lawyer.  But also, where appropriate, that some part of modern Australian mooting will be reserved for questioning a particular rule of law where it seems to have an unjust outcome and for considering whether, given an available interpretation
, the law can be found to have a result that is just and conformable to fundamental principles of human rights
.


This is not too much to ask of contemporary Australian training in advocacy.  Law is not a mechanical occupation.  It is a profession dedicated to the noble causes of law and justice.


I congratulate the Victoria University of Technology for establishing its School of Law, the fifth in Victoria.  I am pleased to see its strong emphasis upon comparative law, the discipline that originally brought Dean Roman Tomasic and me together in the cause of law reform twenty years ago.  The Law School's links with Cambridge University in England and its proposed programme that will include judicial studies and outreach to students in our region are to be applauded.  Its decision to honour Sir Zelman Cowen, one of the greatest of Australia's lawyers and law teachers, is admirable.  I have no doubt that it will go from strength to strength.  And within its undergraduate course, mooting will become an integral part of training of the legal mind, as it has been in our tradition for more than seven centuries.

VICTORIA UNIVERSITY OF TECHNOLOGY

SCHOOL OF LAW

MELBOURNE 22 AUGUST 2001

MOOTING - PAST, PRESENT, FUTURE

The Hon Justice Michael Kirby AC CMG
* 	Text on which was based the speech at the opening of the Moot Court in the School of Law, Faculty of Business and Law, Victoria University of Technology, Melbourne, 22 August, 2001.


** 	Justice of the High Court of Australia.


� 	J H Baker, The Legal Profession and the Common Law - Historical Essays (1986), 15 ("Baker").


� 	Baker, 7.


� 	E Coke, The Third Part of Coke's Reports (1601), Preface cited Baker, 7.


� 	Baker, 10.


� 	Baker, 14.  The reference is to the eighth year of the reign of King Edward III, ie about 1340.


� 	Baker, 21.


� 	Baker, 19.


� 	F W Maitland, The Yearbooks of Edward II (Selden Society, Vol XVII, 1903), Introduction, p lxxxi.


� 	Constitution, Ch III and see Kable v Director of Public Prosecutions (NSW) (1997) 189 CLR 51.


� 	Baker, 18.


� 	Y B Trin 9 Hen VI, fol 24, pl 19.


� 	The report appears in the Commonwealth Law Bulletin.


� 	(1999) 198 CLR 511.


� 	Ibid, at 615 [223]-[225].


� 	Ibid, 581-582 [125]-[126].


� 	R J Scragg, "Mooting and Competitions" [2000] New Zealand Law Journal 283.


� 	<www.isla.org/jessup>


� 	<www.cisg.lawpace.edu/cisg>


� 	R J Martineau, "Moot Court:  Too Much Moot and Not Enough Court" 67 American Bar Association Journal 1294 at 1296 (1981) ("Martineau").


� 	M D Kirby, "Ten Rules of Appellate Advocacy" (1995) 69 ALJ 964; M D Kirby, "Rules for Appellate Advocacy:  An Australian Perspective" 1 Journal of Appellate Practice and Process 227 (1999).


� 	Martineau, 1296.


� 	House v The King (1936) 55 CLR 499 at 504-505; State Rail Authority (NSW) v Earthline Constructions Pty Ltd (1999) 73 ALJR 306; Lowndes v The Queen 195 CLR 655 at 671 [15] 679 [40].


� 	Martineau, 1296.


� 	Oceanic Sun Line Special Shipping Co Inc v Fay (1988) 165 CLR 197 at 252; Northern Territory v Mengel (1998) 185 CLR 307 at 347.


� 	Martineau, 1294.


� 	Mickelberg v The Queen (1989) 167 CLR 259; Eastman v The Queen (2000) 74 ALJR 915; but cf Gipp v The Queen (1998) 194 CLR 106 at 153-155 [134]-[138].


� 	cf Garcia v National Australia Bank Limited (1998) 194 CLR 395 at 403 [17], 418-420 [57]-[64].


� 	(1951) 83 CLR 1.


� 	M D Kirby, "H V Evatt and The Anti-Communist Referendum Referendum and Liberty in Australia (1991) 7(2) Australian Bar Review 93.


� 	Rose v Hvric (1963) 108 CLR 353 at 359-360; Roy Morgan Research Centre Pty Ltd v Commissioner of State Revenue (Vic) [2001] HCA 49 at [36].


� 	cf Newcrest Mining (WA) Ltd v The Commonwealth (1997) 190 CLR 513 at 657-661; Kartinyeri v The Commonwealth (1998) 195 CLR 337 at 417-419 [166]-[167].






