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AUSTRALIA:  SIMILAR BUT DIFFERENT

The view from Australia's "Federal Supreme Court
" (the High Court of Australia) is not so different from that of the Supreme Court of the United States.  Australia is a federation.  The federal legislature may make laws with respect to specified heads of power
.  There is no separate list of reserved State powers.  The State legislatures enjoy residual legislative power.  Australia is divided into States.  It also has two mainland Territories and numerous offshore Territories.  The Judicature (created by Ch III of the Constitution) is separate from the other branches of government.  Whereas originally, most matters of criminal and health law and concerns of social policy were the province of the States, the gradual accretion of federal power during the twentieth century has seen the expansion of federal legislation into areas not originally contemplated.  


The land mass of the Australian mainland is not dissimilar, in size, to the United States.  The character of the legal system is derived from the common law of England.  There are federal and state courts and judicial officers.  The nation lives by the rule of law under a written constitution adopted a century ago, which is one of a handful that has operated with few changes throughout the twentieth century.  Like its American counterpart, the Australian Constitution is resistant to formal change
.  This fact imposes on the courts a duty to apply the Constitution and the law in utterly different times, changing social attitudes and despite different perspectives of justice.  


There the similarities end.  Australia achieved its independence and national status without a revolution.  It is a constitutional monarchy.  It is also a parliamentary democracy.  There is no strict separation between the legislative and executive branches of government.  On the contrary, both in the federal and State legislatures it is mandated that Ministers, exercising the executive power must be, or within a short time become, members of Parliament
.


The Australian Constitution contains no general bill of rights.  The framers took the same view (as many who originally framed the United States Constitution did also) that the best protection for fundamental rights lay in legislation enacted by the federal, State (and later Territory) legislatures.  The judicial arrangements are also somewhat different.  Appeals to the Privy Council in London having been abolished by successive moves in the last part of the twentieth century
, the entire national judicial system comes together in the High Court of Australia.  Appeals from federal and State courts lie to that court in all legal matters, but only by special leave
.  At the beginning of the century, and again in more recent decades, United States judicial decisions have attracted considerable attention.  Because of the history of each nation, the general economic position of the people and many shared values and beliefs, the legal problems that arise in both countries often tend to be similar.  This is why Australian judges and lawyers, more particularly in recent years, have been following with close attention developments in United States law.


It is natural that a nation with a population many times the size of Australia, vastly greater wealth and power and more than fifty legal jurisdictions should, for the most part, find it sufficient in legal matters to look inward.  But the legacy of the extended period of the British Empire, and of the long international link to the English judiciary through the Privy Council, has from colonial times, reinforced Australian attention to comparative law.  English law was once dominant in this respect.  But now new forces are at work.  They include the revived interest in legal developments in the United States and attention to the increasingly powerful force of international law:  especially the international law of human rights
.

HOMOSEXUAL ACTS AND INTERNATIONAL LAW


Part of the legacy of British colonial rule in Australia, was the enactment, originally in colonial times, of criminal offences involving sexual acts between male persons.  Typically, the offences related to anal intercourse (sodomy), sometimes described in the legislation as "the abominable crime"
.  But other crimes described as being crimes "against the order of nature" extended to acts of indecency committed with "another male person"
.  The fact that such offences occurred in private, that they may have involved only two persons
, that such persons were adults and that they consented to the acts in question were considerations which the legislation treated as irrelevant.  Performing the "unnatural acts" was sufficient to affront decent Australian society.  Police entrapment was common.  Heavy penalties were provided and imposed.  As well, those convicted commonly had to endure judicial calumny
, media publicity, social disgrace, religious condemnation and many other burdens.  This was the position in every part of Australia as I grew to adolescence and early manhood.


In the manner of those times, the stimulus for change in Australia arose, substantially, from a reform movement that first gathered momentum in the United Kingdom.  In that county, following the Wolfenden Report of 1957
 the law governing criminal offences was amended to limit criminal liability if (at that time) only two males were involved, the acts were committed in private, the participants were of or over the age of twenty-one years and each had consented.  Offences by defence personnel were excluded.  It has taken more than forty years for the discriminatory features of this law to be peeled away in the United Kingdom
.  


In Australia, once started, the reforms were, for the most part, accomplished in a shorter time.  Beginning with legislation in South Australia
, the other Australian States and self-governing Territories quickly followed
, although sometimes grudgingly and with preambular assertions that the reform did not indicate legislative approval of homosexuality
.  Quite often, discrimination in respect of the age of consent was maintained.  It persists in some Australian States to this day
.


The one jurisdiction which declined to change its criminal offences was Tasmania.  The Upper House of the State Parliament in Tasmania rejected legislation enacted by the Lower House, even where (to make it more palatable) it was included in a package designed to respond to the special problems presented by the advent of HIV/AIDS.  


The result of this resistance was an unusual legal development.  On 25 December 1991, Australia's accession to the First Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) came into effect.  Under that Protocol, a means was provided whereby persons who believed their rights under the ICCPR had been violated could make a direct communication to the United Nations Human Rights Committee.  Encouraged by decisions of the European Court of Human Rights concerning the impermissibility of legal discrimination on the grounds of sexuality under the European Convention of Human Rights
, and in default of any established constitutional or federal basis to over-ride the Tasmanian law, an Australian living in Tasmania communicated a complaint to the UN Committee.  Principally he asserted that Tasmanian law, by criminalising homosexual acts between consenting adult males in private, violated his right to privacy and equality as guaranteed by the ICCPR
.


I was acquainted with the complainant, Mr Nicholas Toonen.  He and his partner, Mr Rodney Croome asked me whether they should communicate their complaint against the Tasmanian law
.  I told them that it was doomed to fail on the grounds that the law was largely unenforced, that they were not being prosecuted and that they had therefore not exhausted their domestic remedies because that need had not arisen.  Fortunately, my counsel was ignored
.


Mr Toonen's communication proceeded and the Committee upheld the complaint against Australia
.  In respect of Tasmania, Australian law was found to be inconsistent with the requirements of the ICCPR.  In the result, the Australian Federal Parliament enacted legislation, under the external affairs power
, to override the State law in order to uphold Australia's international obligations
.  At first, the Tasmanian Parliament refused to amend its statute.  Mr Toonen and Mr Croome brought proceedings in the High Court of Australia claiming declarations that the State laws were invalid by force of the supervening federal legislation.  Tasmania challenged the validity of their proceedings
.  But when this challenge was decided against them, the State capitulated.  The Tasmanian law was amended by the State Parliament to abolish the old offences and to substitute non-discriminatory offences drawing no distinction between the sex, age or sexuality of offenders.  


In the midst of this litigation, I was appointed to the High Court of Australia.  Naturally, I recused myself from participation in the case concerning the Tasmanian challenge.  The outcome of the United Nations Committee's determination did not pass without criticism.  Some writers attacked as inappropriate or premature the intervention of an international body whose decision occasioned a disturbance, as it was put, of the federal constitutional arrangements of Australia
.  Other writers, from a homosexual or reformist perspective, criticised the decision of the United Nations Committee in so far as it based its decision substantially upon privacy rights, rather than on notions of full equality
.  Such privacy rights were seen as little more than the "freedom" of a closeted human identity and one which tolerates continuing public violence and discrimination against homosexuals when they move outside the privacy of the kind that the ICCPR has been held to protect.


Nevertheless, the history of the Toonen decision and its consequences shows the growing impact in many part of the world of the international norms of human rights and of the decisions of international courts and tribunals which uphold those rights
.  The United States of America, although a party, with reservations, to the ICCPR, has not acceded to the First Optional Protocol.  Its lawmakers are generally jealous of their own constitutional protections and resistant to international influence
.  But for other countries, and repeatedly in the area of legal discrimination on the grounds of sexuality, international norms have proved an important stimulus where local lawmakers have been slow to remove legal discrimination.  In due course, although not in the short term, it is likely that the United States will also come under the influence of this important element of the emerging global legal order.  After all, that system is itself, in large part, the product of the settlement which followed the Second World War and of the concepts of Anglo-American jurisprudence which were dominant in international law at that time.

HOMOSEXUALS AND DEFENCE PERSONNEL

I now wish to compare a number of areas of the law affecting developments that have lately occurred in the United States in order to consider how they are, or would be, treated under Australian law.  A useful starting point is discrimination against homosexuals
 in the military, now called, in Australia, the Australian Defence Force (ADF).


Since 1993, the sexual orientation of members of the military services of the United States has been "considered a personal and private matter and ... not a bar to continued service unless manifested by homosexual conduct"
.  This approach has given rise to the "Don't Ask, Don't Tell" policy.  But it has also produced an increase in the number of gay related discharges from the military
.  In part, this appears to have followed a growing unwillingness of serving military personnel to accept the discrimination and the obligation of deception inherent in the policy
.  In part, this appears to have engendered assertions by military personnel of impermissible discrimination and scrutiny by military police and others of homosexual venues, ostensibly on other grounds (eg illicit drug policing)
.  Critics of the policy suggest that it carries the seeds of its own destruction
.


In Australia, there was no apparent explicit policy about the homosexuality of defence personnel prior to 1986.  Nevertheless, legislation was commonly invoked to discharge service personnel convicted of the then prevailing criminal sanctions against homosexual acts
.  In practice, it was not uncommon for homosexual service personnel to be discharged when their sexuality became known whilst on active service.  During periods of conscription for military service, disclosure of homosexuality invariably led to exemption but such was the stigma that few made a claim on that ground.  


In 1986 the criminal law of the Australian Capital Territory was applied by federal law to ADF personnel.  As by that year that law had removed criminal sanctions against consenting adult conduct occurring in private, it was deemed necessary to express a service-wide policy on homosexuality for the ADF.  In September 1986 an ADF instruction
 was issued.  It stated that "homosexual behaviour is not accepted or condoned in the defence force ... ADF policy is that members who engage in consenting homosexual behaviour be [discharged], sympathetically and with discretion"
.  Commanding officers, when satisfied by admission or otherwise that allegations of homosexual behaviour were substantiated, were instructed to "consider processing the member for discharge".  However, "applications for resignation or discharge at own request should generally be accepted"
.


As a result of the policy, and whilst it was in force, a number of homosexual personnel were discharged from the ADF each year.  As well, others complained of intimidation and harassment.  The policy was reinforced by questions asked in a security assessment interview form on recruitment.  These questions required statements as to the recruits' "sexual inclinations", whether they considered that homosexuality should be legalised throughout Australia and if so why
.


In June 1992, a minority party in the Australian Senate (the Australian Democrats) introduced a Bill to amend the legislation governing the ADF
.  The purpose of the Bill was to prohibit discrimination "on the grounds of sexual preference" in appointments, promotion, transfer, period of service and discharge of members of the ADF
.  A major argument advanced in favour of the amendment was that, in discriminating as it did in this area of employment, the Australian government was in breach, not only of the general provisions of the ICCPR which Australia had ratified, but also of Convention 111 of the International Labour Organisation (ILO) on Discrimination in Employment or Occupation
.  By that Convention, signatories are obliged to promote equality of opportunity and treatment with a view to eliminating any discrimination.  One specified ground of discrimination is "sexual preference".  A Minister in the then Labor Government of Australia, Senator Tate, answering a question in the Senate, declared that the government was "committed to implementing ILO Convention 111".  This commitment and the Opposition Bill were used by opponents of discrimination to urge on the Federal Government revocation of the ADF policy.  Nevertheless, the Minister for Defence announced that the existing policy would remain in place.  The Bill was defeated.  


This notwithstanding, a Caucus Committee of Government Members of Parliament was established to investigate the policy.  The ADF defended its stance.  Ultimately, the Cabinet, comprising the Ministers in the Executive Government, responded to the majority opinion in the Labor Party Caucus.  Having considered the arguments, the Ministry resolved to terminate the discrimination in the ADF on the grounds of sexuality.  Because that discrimination was found not in legislation but in an administrative instruction, there was no need to procure a legislative amendment
.  The Executive Government simply revoked the 1986 instruction.  It instructed the ADF accordingly.  Sexual conduct, whether homosexual or heterosexual, incompatible with the functions of the ADF, remained grounds for discharge from the ADF.  But sexuality per se did not.  On the defeat of the Labor Government at the federal elections in 1996, the incoming administration announced that there would be no return to the previous policy.  By 1996, it seems, the ADF leadership did not favour revival of the prohibition
.


Four factors explain the relatively rapid moves to abolish the former ADF instruction in Australia.  They were:  pressure from within the Federal Parliament and by the Australian Human Rights and Equal Opportunity Commission to secure change.  Effective lobbying by special interest groups who relied on evidence of significant shifts in Australian public opinion following the repeal of criminal offences directed at homosexual citizens.  The lever provided by international human rights treaties to which Australia was a party and the generally bipartisan commitment in the Parliament to compliance with the nation's international treaty obligations.  Finally, the Prime Minister of the time (Mr P J Keating) was a convert to homosexual law reform.  He repeatedly expressed his opinion that Australia and its people were committed to "liberty, tolerance [and] social justice"
.  The fact that legislative change was unnecessary made it easier to give effect to the reform without the embarrassment of a parliamentary vote in which divisions within the major political parties might be exposed.  


Under Australia's constitutional arrangements, considerable power is vested in the Prime Minister who, by definition, holds office by reason of the support of the majority of members in the House of Representatives.  When Mr Keating said, at the end of the Cabinet meeting reviewing the policy, "It's over", the ADF Instruction sunk without trace.  It took a decision of the European Court of Human Rights a decade later to stimulate a similar reform in the United Kingdom
.  In the United States, a the Central Intelligence Agency (once a vigilant guardian against homosexuals in government service) has dropped its prohibition
.  But the military remains unreformed.

BOY SCOUTS AND FREE SPEECH


The narrow decision of the United States Supreme Court in Boy Scouts of America v James Dale
, reversing the unanimous decision of the Supreme Court of New Jersey, attracted only modest notice in Australia.  The chief reasons for this probably lie in the fact that the Boys Scouts Movement in Australia has no equivalent policy excluding scouts on the grounds of their sexuality.  The notion that a Queen's Scout (the equivalent to an Eagle Scout - the status Mr Dale had attained) would be expelled from the Movement as not "morally straight" and "clean"
 because of his sexuality is unthinkable.  The leadership of scouting in Australia would share the opinion of the spokesman for Scouts Canada, commenting on the Dale decision:  "It's our perspective that sexual orientation has no bearing on the ability of a person to participate in or deliver our programmes"
.


A second reason for the lack of attention to the Dale decision lies in the view commonly held in Australia and other countries which do not share the First Amendment jurisprudence of the United States, that core expressive values, including the ability to associate to express discriminatory messages, are not beyond remedial law designed to protect vulnerable minorities from the damage that expression can sometimes do.  Such minorities have long suffered from extremes of expression.  Those affected include persons identified by race, skin colour, sex and sexuality.  Lawyers in the United States have to be told that by world standards, including those expressed in international human rights law where other values are acknowledged, the First Amendment jurisprudence is commonly regarded as somewhat warped and extreme.


The Australian Constitution contains no written guarantee of freedom of expression and association.  Judicial decisions have implied, as necessarily inherent in the democratic character of the Constitution and its institutions, a limitation on legislative impairment on free discussion of matters of political and economic concern
.  There is federal legislation in Australia which prohibits an employer from terminating an employee's employment (as those terms are defined) for any of a number of reasons, including "race, colour, sex, sexual preference ..."
.  This provision has been enacted to give effect to the ILO Termination of Employment Convention and a Recommendation (No 166) of the ILO General Conference also relating to termination of employment
.


However, the federal Sex Discrimination Act, 1984 (Cth) makes no general provision, assuming that to be constitutionally permissible, forbidding discrimination on the basis of sexual orientation (or "sexual preference").  Legislation in several States of Australia does contain provisions forbidding expulsion of, or discrimination against, a person who is a member of a club (as defined) on the ground of homosexuality
.  In Victoria, the Equal Opportunity Act 1995 (Vic) provides that a person shall not be discriminated against on the basis of "lawful sexual activity"
.  Thus this ground forbids, for example, discrimination against persons who apply for membership of a "club" or in depriving a person of such membership, denying or limiting access to benefits or subjecting such a member to "any other detriment"
.  


It has not been necessary to explore the applicability of State and Territory anti-discrimination law in Australia to clubs and other voluntary associations in the case of the Scouts.  This is because there is no discriminatory policy, still less an assertion that discrimination is a justifiable manifestation of expressive association.  


No constitutional provision and no federal legislation would be relevant to strike down the validity of any State law in that regard.  As will shortly be shown, the operation of federal discrimination law in Australia can sometimes over-ride State law in a relevant respect.  This is not a question relevant to scouting in Australia.  Nonetheless, there are reports of continuing discrimination against members of clubs and religious and sporting organisations on the grounds of sexuality
.  


Typically, anti-discrimination laws in Australia allow exceptions to "religious bodies", "religious schools" and on the grounds of "religious beliefs or principles"
.  Much of the continuing discrimination against homosexuals in Australia originates in religious beliefs and instruction.  In a sense, the exemption of these groups from the application of equal opportunity legislation, is a legislative recognition of certain rights of free expression and association by privileged groups.  The religious lobby remains significant.  Sadly it is often antipathetic, in Australia as elsewhere, to the aspirations of homosexuals to equal treatment under the law.  But one has the impression that, outside their own institutions, such bodies have less ultimate influence on the political discourse in Australia than they do in the United States.

CHILD WELFARE AND IVF

A report in April 2000 recorded the Supreme Court of New Jersey as ruling unanimously that a lesbian mother was entitled to visitation and other rights in relation to a child born to her former partner
.  According to the report, the biological mother was inseminated with sperm from an anonymous donor and gave birth to twins who were raised together by the lesbian couple.  Two years later the biological mother decided that the relationship was over.  At first she permitted her former partner to visit the children, accepting money for their support.  Subsequently, she refused visitation.  This occasioned an application by the estranged partner for joint custody and visitation rights.  


The primary judge in the case gave sole custody to the biological mother.  An appellate court agreed, but ruled that the partner had established a "parent-like relationship" with the children and that it would be in the twins' best interests if she enjoyed visitation rights.  The State Supreme Court ruled unanimously that the former partner enjoyed visitation rights.  It described her as enjoying "psychological parent' status.  It ruled that a biological parent could not exclude a non-biological parent with that status simply because the relationship between the adults had ended.  The possibility of challenges in the Supreme Court of the United States to "third party" rights
 in such cases has opened suggested dangers for rulings such as that made by the New Jersey Supreme Court
.


The New Jersey decision stands in marked contrast to the decisions of courts in the United States and Australia not so long ago in which even biological parents were denied custody of, and visitation rights to, their children on the grounds of their homosexuality.  As recently as 1985 a homosexual father in Virginia lost custody of his daughter who had lived with him for six years because of what the court described as "his continuous exposure of the child to his immoral and illicit relationship" as a homosexual man
.  At a time when the criminal law penalised (as in many States of the United States it still does) even consenting adult homosexual conduct, and where such laws were enforced, it was perhaps unsurprising that courts in family disputes should act in such a way.  


However, in Australia
, as in England
 and parts of the United States, the very concept of "family" is undergoing reconsideration.  This change accords with significant demographic shifts which neither legislators nor courts can ignore.  Amongst the changes are the social facts of single parent households and homosexual couples who successful raise the biological children of one of them
.  In more recent times, the use of in vitro fertilisation to secure a successful conception and birth of a child biologically related to a homosexual parent has presented new legal questions of which the New Jersey case involved but one.


As to the general question of homosexuality of a parent, a new national Family Court in Australia, created by the Family Court Act 1975 (Cth)
 took, from the first, a substantially neutral view where it was shown that a parent seeking or defending custody or visitation rights was homosexual and living with a partner of the same sexual orientation.  The statutory requirement in such matters to "regard the welfare of the child as the paramount consideration"
 directed the attention of the new federal court to the detailed facts of the particular case beyond per se presumptions based on views about the sexuality of a parent alone.  The per se approach was rejected in Australia as early as 1977
.  The judge there held that "lesbianism per se does not make a mother unfit to have custody".  Nevertheless, the opinion was expressed that the sexual orientation of one parent could be relevant, not for reasons of suggested immorality but because scrutiny of the parent's sexuality  might reveal considerations relevant to the child's interests
.  


Later Australian cases contained a "check list" to be considered where a biological parent's sexuality was said to be an issue
.  This list acknowledged studies in the United States which had shown that children raised by homosexuals or transsexual parents provided no evidence of appreciable differences from children raised "in more conventional family settings"
.  One consideration, sometimes mentioned as relevant, was whether a homosexual parent should be required to give undertakings to the court restraining his or her behaviour in the presence of the child, such as evidencing affection to a homosexual partner
.  Such orders have been severely criticised
.  They appear now to be uncommon
.  This is not to say that cases do not sometimes arise in Australia which appear to evidence adverse consideration of a biological parent's homosexual relationship as a factor pertinent to the denial of custody
.  In a national court of many judges, it is inevitable that personal attitudes on sexuality may sometimes influence, however unconsciously, judicial decisions.  That is just the nature of human decision-making


Australian scientists were amongst the pioneers of the technology of in-vitro fertilisation (IVF).  The facility is available throughout the country and is relatively successful.  It is supported by federally funded medical benefits.  In Australia, as in the United States, homosexual as well as heterosexual couples have sought to secure conception by use of IVF techniques.  The availability of the facility to homosexual (ordinarily lesbian) couples was opposed by some church groups and community organisations.  Reflecting that opposition, legislation regulating the provision of artificial fertilisation procedures, enacted in some Australian States
 provided that a licence to carry out IVF procedures was to be subject to conditions limiting the availability of the procedure to a case where it would be of benefit to "married couples"
.  That expression was defined to include an unmarried couple who cohabited as husband and wife for a specified time.  Effectively, such legislation excluded the availability of IVF to single women of whatever sexuality and to homosexual couples.  


In 1996 the South Australian provision to this effect was declared invalid by the Supreme Court of that State
.  It was held to be inconsistent with federal law, namely the Sex Discrimination Act 1984 (Cth)
.  That federal statute renders it unlawful to discriminate against another person on the ground of that person's marital status.  The federal law was held to prevail
 and the State law in this regard to be of no legal effect.  


More recently, a provision in the Victorian Infertility Treatment Act
 in like terms, was struck down by the Federal Court of Australia for like reasons
.  The State Act was challenged by a medical practitioner who had been asked to provide IVF treatment to a single, heterosexual woman.  The Roman Catholic Church intervened in the Federal Court to support the limitation in the State statute and to uphold any discrimination involved on a basis exempted by federal law, namely that the "condition, requirement or practice" was reasonable in the circumstances
.  These arguments were rejected.


The Court's decision was attacked by church and other groups
.  The federal Government was advised that the decision was correct and could not be challenged successfully in the courts.  The Prime Minister (Mr J W Howard) immediately announced the intention of the government to introduce legislation to amend the federal law, effectively to override the Federal Court decision
.  He expressed the view that children were "entitled to the love and affection of a mother and father".  He denied that his view was based on discrimination against homosexuals.  He pointed out that he had opposed criminal sanctions against homosexuals, supported the post Toonen federal legislation and "thought that change in the law was a necessary, liberal, enlightened approach".  


The Health Minister reportedly stated that medical benefits did not apply or would be withdrawn from single women or lesbian couples on the basis that the "service" was not medically necessary in their case, given that they could become pregnant by sexual intercourse
.  In the most populous Australian State, New South Wales, no legislation has been enacted purporting to limit access to IVF treatment.  The Anti Discrimination Act of that State forbids denial of such treatment or other services on the grounds of marital status or homosexuality.  Single mothers and homosexual couples can therefore travel to that State to secure IVF treatment, including in public hospitals.  There, for the moment, the debate rests.

SAME-SEX RELATIONSHIPS & RIGHTS

One United States case which certainly gained considerable attention in Australia was the decision of the Supreme Court of Vermont in Baker v State of Vermont
.  Homosexual couples there brought proceedings claiming declaratory relief that refusal to issue them marriage licences violated both the State marriage statute and the State Constitution.  Although their claims were dismissed at trial, the Supreme Court of Vermont held that exclusion of same-sex couples from benefits and protections incident to marriage under State law violated the common benefits clause of the State Constitution.  In the result, new legislation was enacted in Vermont providing marriage-like civil unions to same-sex couples qualifying under the law
.  Partners seeking to dissolve such civil unions must apply to the Family Court of the State.  The theory behind the legislative change is simple.  Whereas churches and others may be entitled to reserve "weddings" and religious ceremonies to heterosexual couples, according to their beliefs and doctrines, in so far as the State attaches civil rights and obligations to the civil status of "marriage", it must do so equally in respect of all persons.  It must not discriminate against some, excluding them from such benefits and obligations for reasons of their sexual orientation.


Earlier attempts to raise a similar objection in New Zealand, under the Human Rights Act of that country, failed (by majority) in the Court of Appeal
.  No such attempt has been made in Australia.  The Australian Constitution has not been interpreted to contain a guarantee against irrelevant discrimination
.  No federal law has so far been propounded to override legislation dealing with various aspects of marriage.  Opinion polls suggest that, in Australia, most homosexual couples see no need for the facility of marriage
.  Many regard it as an institution which would impose unnecessary and flawed heterosexist approaches to human relationships upon homosexuals.  To some extent, the pressure for marriage-equivalent civil unions in the United States may itself derive from of the demands of citizens of a more religiously orthodox society.  But that there would be some homosexual couples in Australia who would take advantage of legislation providing for a civil union or marriage-like status if it existed, cannot be doubted.  No one suggests that it should be compulsory.  So far, no legislation has been proposed, or enacted, akin to that in Vermont.  By the same token, no one has proposed symbolic legislation forbidding that course.  


Under the Australian Constitution, marriage is amongst the legislative powers of the Federal Parliament
.  A federal statute in pursuance of that power has been enacted
.  It provides for marriage of men and women.  It does not provide for same-sex unions.  Whether the "marriage" power in the Australian Constitution would extend to a federal law governing same-sex unions has never had to be decided because no such legislation has ever been proposed.  However, in dicta explaining the way in which constitutional terms can retain the same "denotation" as they enjoyed when the Constitution was adopted, but expand to assume a larger "connotation", one Justice of the High Court of Australia recently suggested that the "marriage" power had, in contemporary Australian circumstances, taken on a larger ambit.  Referring to the time when the Constitution came into force, Justice McHugh observed
:

"... In 1901 'marriage' was seen as meaning a voluntary union of life between one man and one woman to the exclusion of all others.  If that level of abstraction were now accepted, it would deny the Parliament of the Commonwealth the power to legislate for same-sex marriages, although arguably 'marriage' now means, or in the near future may mean, a voluntary of life between two people to the exclusion of others".


In default of legislation on same-sex unions in Australia, legislative attention has been concentrated on removing some of the more unjust statutory and common law restrictions and disadvantages suffered by people in long term homosexual relationships
.  The Parliaments of two States have enacted legislation designed substantially to assimilate the rights of persons in homosexual relationships to those of heterosexual de facto couples covered by earlier protective legislation
.  Similar amendments are under consideration in the State of Victoria
.  They supplement other particular laws which, in State and Territory legislation in Australia have, in recent years, provided certain benefits to partners in long term same-sex relationships
.


In the federal sphere, in Australia, significant changes have been adopted in the past fifteen years in immigration law, a matter of federal regulation.  By Ministerial direction, a particular category of immigration visas is now available to applicants who can demonstrate an "inter-dependent" relationship, including that between members of the same-sex
.  Similarly, refugee law has adapted to the reality that, in many countries, homosexuals are still oppressed and at risk
.  By federal administrative arrangements, members of the Federal Public Service in Australia commonly enjoy non-discriminatory rights in respect of permanent same-sex partners.  This was called to popular notice in 1999 when an Australian Ambassador, presenting his credentials to the monarch of a foreign country, was accompanied by his same-sex partner of many years.  The country in question, like several jurisdictions of Australia, has laws forbidding discrimination on the basis of sexuality.  


Superannuation rights in Australia are now substantially regulated by federal law
.  Although an Australian Senate Select Committee on Superannuation has recommended "as a general proposition" a review of superannuation law to ensure that persons without defined "dependants" (such as a widow, widower de facto partner or eligible children) should have an entitlement under federal law to nominate a beneficiary so that they do not lose the entitlements that would otherwise accrue to them in a currently defined relationship, legislation along these lines has not yet been enacted.  A Private Member's Bill, introduced into the Australian House of Representatives by a member of the Opposition
 has not yet been finally voted upon.  The largest Opposition party, however, in August 2000, has committed itself, if elected, to introducing federal legislation amending superannuation laws to give equal rights to same-sex couples.

CONCLUSION:  A PERSONAL DENOUEMENT 

In Australia, as in the United States, there have always been homosexual lawyers and judges.  Whilst the previous laws against homosexuals were enforced, most kept their sexual orientation to themselves.  Many still choose to do so.  They may regard it as a private matter, of no legitimate concern to the community or clients whom they serve.  Or they may fear that, even if laws or growing enlightenment would protect them from the worst forms of discrimination and disadvantage, the public revelation of their sexuality might attract social stigma, selected media or political calumny, professional disadvantage or family and personal pain. 


As a homosexual man, I grew up in a country which for a long time retained homosexual offences on the statute books but in which, after the Wolfenden enlightenment in 1957, such offences were "more honour'd in the breach than in the observance"
.  As the enlightenment spread, I made no secret of my sexuality.  It would have been difficult to do so, given my relationship of 30 years with a partner with whom I have lived openly.  I was appointed to successive judicial offices after 1975, federal and State, by governments which certainly knew of my sexual orientation.  


Over twenty-five years, I have been appointed to offices by governments of differing political persuasion, who would have been aware of that fact.  It was not seen as relevant.  Although procedures for consultation exist in Australia, judges are appointed, as in England, by the Executive Government of the day.  There is no procedure for legislative confirmation; and certainly no elections or re-elections of judicial officers at which those who are homosexual or sympathetic to their full equality, can be pilloried and even removed from office
.  Having witnessed in the media instances of judicial confirmation proceedings in the United States and the abuse of the system of judicial election, confirmation and recall, there is no move in Australia to copy this aspect of United States governance.  


In 1996, when I was appointed to the High Court of Australia, my sexuality was no secret
.  Particularly after the advent of the AIDS epidemic, I had felt a moral obligation to associate myself publicly with those affected by the epidemic, principally at that time homosexuals
.  However, I continued to observe the code of conduct whereby most people knew my sexuality but neither they, nor I, publicly expressly referred to it.  


Having come to the opinion that this was itself a form of unjust discrimination that would never be changed whilst homosexuals felt, or pretended that they felt, shame about their sexuality, I resolved to abandon completely the silence which outmoded social mores had imposed on me and millions like me.  Not all others were in a position to do this.  But I was.  Accordingly, with the support of my partner, I identified him in the Australian edition of Who's Who, after persuading the publisher to introduce the new category of "p" for non-married partners.  I continue, as a result, to suffer calumny from some quarters
.  I receive "hate mail" from some citizens.  I have been denounced from the pulpit.  But by and large the reaction of the Australian political, legal and general community has been that of support or indifference.  


I have met, and enjoy the friendship of, many United States lawyers, judges and academics.  Only a few that I know are, like me, homosexual.  Overwhelmingly, the United States lawyers I have met are enlightened and informed about sexuality.  They realise that, like the grounds of race and gender that went before, discrimination on the ground of sexuality, which people do not choose and cannot change, is wrongful and unjust.  A legal system committed to equal justice under law, will ultimately give effect to this simple truth.  


A homosexual litigant or issue enjoys no advantage in my Court.  Cases affecting homosexuals and sexuality must be decided on their factual and legal merits.  Recently, for example, I joined in a decision rejecting a claim by a homosexual man from China for leave to appeal from a decision refusing him refugee status on the basis of fears based on the alleged treatment of homosexuals in China
.  Before the law, everyone should be equal.  Fundamental human rights assure all people, whatever their sexuality or other characteristics, of judges who are competent, independent and impartial.  This means no advantage; but also no disadvantage, on the grounds of sexual orientation.  That is the rule I have always observed and will continue to do so.  


But in Australia and in the United States much remains to be done to remove unjustifiable discrimination.  The journey of enlightenment will not be accomplished without pain and effort.  It will not succeed so long as many in society ignore scientific truth or demand continuing observance of the code of silence.  Enlightenment will not be attained whilst homosexual people, and their friends, adhere to that code.  Lawyers in every land, whose profession claims its nobility from a dedication to equal justice under law, should lift their voices at appropriate times, until the last vestiges of legal discrimination on the grounds of sexuality are eliminated.  Judges whose profession is dedicated to honesty and truth must play a proper part, as the law permits, in this regard.  In a world still bedevilled by ignorance, prejudice and discrimination, the judges are often the only voice of reason and reliable guardian of vulnerable minorities.  


The United States of America has been a leader in demonstrating how, under its Constitution, the law can often be an instrument of justice for people who suffer wrongs for no reason other than their race, skin colour and gender.  Now, the world is watching to see if the lessons so learned are applied to the ground of sexuality.  And, in the meantime, other countries, including Australia are pursuing their own quest for enlightenment.  There will be no going back.  Homophobia will not easily be eliminated.  But its legal underpinnings can, and should, be removed.  From being the oppressor of homosexuals, the law has become their guardian and their hope.  
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