22.

BASIC LAW TIBET

GENERAL COMMENTS OF MICHAEL KIRBY, AUSTRALIA

THE POSITION OF HIS HOLINESS


The first general point which will strike any reader of the Basic Law is the lack of any direct or indirect reference to the position, in the "new" Tibet of His Holiness the Dalai Lama.  To someone unfamiliar with the drafting, and just looking at the document from outside, this seems extraordinary.  It may be that this is necessary because of the position likely to be adopted by the government of the People's Republic of China.  It may be the outcome of a deliberate decision completely to divorce the secular and the religious in the future Tibet Special Administrative Region.  However, it does seem odd.  For example, even if it were contemplated that (as His Holiness has himself said) the arrangements for the position of the Dalai Lama would change in the future, it seems hard to credit that, in a future new polity of Tibet that the present Dalai Lama would have no function of an official or constitutional character.  


I must say that, at the least, I had imagined that I would see in the text a provision such as:

"The Dalai Lama is the spiritual leader of a majority of the residents ["permanent residents"] of the Tibet Special Administrative Region.  In his person he symbolises the continuity of Tibetan history, beliefs and cultures and enjoys a unique position under this Basic Law with the privileges of being consulted by the Chief Executive on matters of importance and of giving encouragement and warning as to him seems fit".


The reference to the right to be consulted, to encourage and to warn are a reference to the powers which Walter Bagheot ascribed to the British monarch.  Some other formula might be found.  Alternatively, the provision might be left in the most general terms that he is the spiritual embodiment of the people of the Tibet Special Administrative Region and a symbol of their history, culture and beliefs.  Such a provision would not necessarily involve the conferral of express constitutional powers.  It would be short of the creation of a constitutional monarchy within which, necessarily, the monarch has, by law and convention, various reserved powers protective of the people.  But a constitution of Tibet without the Dalai Lama may seem to outsiders (and I venture to suggest to many Tibetans) as equivalent to Hamlet without the Prince.


I assume that this has been fully considered.  But it is relevant also to the second point which I wish to make.

THE PEOPLE OF TIBET


The Draft Basic Law is very much modelled on the Basic Law for the Hong Kong SAR.  I fully understand that.  But as in the case of that Law - which was virtually forced on the British and the People's Republic of China by historical necessities - there was no recognition of the rights enjoyed by international law of a distinct people in a colonial situation to enjoy self-determination.  


After decades in which this right has been explored and, in the case of the people of Tibet, upheld by various studies and enquiries of expert bodies, it seems strange to approach the Basic Law and to find within it no reference whatever to the "people" of Tibet and their right to self-determination, as guaranteed by international law.  Of course, I understand the reasons for the failure to so provide.  Any such assertion would be a provocation to the People's Republic of China.  It would be the end of any prospect of adoption of the Basic Law.  And I am not sure how, given the context, the position of the people of Tibet can be properly preserved and protected in the negotiations which may centre around the Draft Basic Law.


No doubt those who are negotiating (or hoping to negotiate) the adoption of the Basic Law know the Real Politic of the situation better than outsiders such as myself.  However, somehow it would seem important not to give away the right of the people of Tibet for (as I have said many times in the past) this is something that cannot be surrendered or traded by the government of Tibet, the Parliament of Tibet in exile or even by His Holiness the Dalai Lama.  By international law it belongs to "the people" of Tibet.  They are, by international law, a distinct group and not exactly equivalent to the "permanent residents" provided for in the Basic Law.

It will be know that the international argumentation on behalf of the People's Republic of China is repeatedly expressed in terms of the nation, the government, the dealings between the Emperor and the Dalai Lama and so on .  The point I am making (I regret, tediously) is that these represent a stage of international law before the present century and the recognition that "people" have rights in that system beyond those belonging to nation states, their governments and legislatures.  I express a little concern that the Basic Law may be represented, in international rhetoric, as a surrender by the government of Tibet in exile of what has always seemed to me to be the mainstay of its argument in international law, and its moral argument before the world community.  This is the right of the people of Tibet to choose their own political system and connections with the rest of the world.  I recognise the difficulties forced by the real world position and the desirability of achieving real progress.  But I do not believe that the government of Tibet in exile or anyone else has the right to surrender the right of the people of Tibet.  Somehow it would be desirable that this should be recognised (if only in a footnote) in negotiations.  


It may be that those who know better the situation judge that the current Basic Law has a real chance of acceptance with the People's Republic of China.  If that is so, it will prove an important step.  But it does not succeed yet appears to surrender the most powerful foundational argument in favour of the rights of the people of Tibet, this would be an unfortunate outcome.  It is one that would need to be weighed very carefully before it was ventured.


In short, it one were drafting a true Constitution for the people of Tibet, recognising the difficulties of engaging them in a constituent assembly which could perform that task, it would nonetheless have a character very different from the Basic Law supplied to me.  It would not begin with a preamble referring to "upholding national unity and territorial integrity".  It would begin, in words similar to the ringing preamble to the Constitution of the United States of America with the expression:  "We, the people of Tibet, give ourselves this Constitution".  


I express these points so that it will be understood that my comments (as I am sure those of many others who have made observations on the draft) are made within the constraints of the format imposed by the Basic Law.  It takes as its model not the liberationist ideas found in Western constitutions, nor even in the ideas of international law formulated in the course of this century.  Instead, it takes as its model a draft prepared for Hong Kong in Beijing and approved by what many will regard as two imperial governments - those of the United Kingdom and of the People's Republic of China.  The people of Tibet would give themselves a very different Constitution from the Basic Law of Tibet.  My comments are provided within the constraints of working to a draft modelled on the Basic Law of Hong Kong.

PREAMBLE


I am not sure what the use of inverted commas around "New" means.  Sometimes it appears in uppercase ("New") and sometimes lower case ("new").  The use of this word in parenthesis appears tentative and temporary.  I would suggest that there be mention in the Preamble of what is new about the Tibet SAR and then the word "new" should be deleted throughout the text.  Note mis-spelling of "permanently" in the third last line.  

ARTICLE 2


The words "a high degree of substantial autonomy" are very unclear.  Is it necessary to repeat "high" and "substantial".  What is "insubstantial autonomy"?

ARTICLE 4


The word "folkways" is not an ordinary English word.  Should it be the "customs and traditions".

ARTICLE 11


The same comment goes for "a high degree of substantial autonomy".  But here the additional words "and come directly under the central people's government" appears to contradict the asserted autonomy.  Is this deliberate?

ARTICLE 12


The phrase "on its own" is awkward.  It appears throughout the text.  As all the powers that are granted are, in a sense, subject to the power of the donor (PRC) is it not sufficient simply to state what the government of the Tibet SAR can do without referring to "on its own"?

ARTICLE 13


Is it necessary to add, after the reference to the right of the government of the Tibet SAR to request assistance "and the garrison shall provide such assistance during the need for public order and disaster relief".  Otherwise there is reference to the asking but nothing to the doing.

ARTICLE 15


This repeats "on its own".  The failure to mention this phrase in many other provisions may be read as casting doubt on the autonomy of the government and officials of the SAR to act "on their own" in those provisions in which the expression is not used.

ARTICLE 16


The word "immediately" indicates urgency.  But from what time is the invalidation to take effect?  It is not made clear.  Is it from the moment the Standing Committee disapproves the law in question?  Or sends it to the government of the SAR or it is received by the government of the Tibet SAR?  There is a need for tighter drafting.  The first reference to the "Standing Committee of the National People's Congress" should somewhere be defined so that it is sufficient throughout the draft simply to refer to "the Standing Committee".

ARTICLE 17


The use of the word "turmoil" seems stronger than "lack of public order" in Article 13.  Should the same language be used.  Article 17 surrenders great power to the Standing Committee and virtually a veto over the autonomy of the SAR.

ARTICLE 18


It is unusual in a Constitution to see examples ("such as").  The contra-distinction between a "certificate" and a "certifying document" suggests loose drafting.

ARTICLES 21 & 22


Again there is reference to "on its own".  See comment above.  The acknowledgment of the power of the Central People's Government to prohibit political organisations or bodies of the region from establishing ties with foreign political organisations or bodies appears contrary to the right of association which is guaranteed by the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights.  
ARTICLE 23


Is it necessary to add a sixth category of permanent resident, namely "persons granted such status".  Every country (and I would include one with the high measure of self-government envisaged for the Tibet SAR - reserves to itself a right to grant permanent residence status to aliens.  Category 5 virtually drops the barrier on this class yet the Constitution is intended to speak indefinitely.

ARTICLE 24


I think it is important to add some catch-all phrase which extends the named categories.  Otherwise, they may be taken as exclusive of other categories.  There are other categories not mentioned in the list.  They include sexual orientation (see the new South African Constitution), physical or mental disability, age etc.  It would be desirable to add a phrase such as "or other cause irrelevant to the enjoyment of freedom".

ARTICLE 28


I realise that elsewhere there is a provision (Article 41) allowing non-Tibetan residents to enjoy the rights and freedoms enjoyed by Tibetan residents "in accordance with law".  But may it not be important in the matter of human dignity to treat this separately and to make this, and possibly some other fundamental freedoms inviolable, whether the person concerned is a Tibetan permanent resident or not.  The Universal Declaration of Human Rights and the International Covenants are not confined to citizens or permanent residents.  Note the distinction in the articles between "non-permanent residents", "permanent residents" and "Tibetan residents" (eg Articles 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38).  There needs to be clarification of the draft as to the distinctions if any between these categories.

ARTICLE 30


I would suggest the insertion after "may" of the words "as provided by law" so that the right of authorities to inspect communications is expressly stated to be only that which is permitted by law.

ARTICLE 35


This may need redrafting.  If it could be read as a guarantee to legal advice and aid it would go beyond the financial resources of even the wealthiest State to give this right, enforceable in the Constitution, to every person.  I take it that the Article is intended to provide that where a person obtains legal advice, that person shall be entitled to the protection of law for the confidentiality of such right.

ARTICLE 37


If there is to be a singling out of one category, eg women, may it not be desirable to refer to children as having the entitlement to the protection of their legitimate rights and interests?  The problem of such specific provisions is that it may be read to cast doubt on the rights of men to have such protections.  If such a provision is included it would need a new article number and heading.

ARTICLE 39


I would prefer "the international covenants … ratified by the People's Republic of China … shall be directly applicable by the court" or "shall, unless otherwise so provided by law …".

ARTICLE 40


Alter "functions" to "function".  It is being used as a verb.  The reference to financing of political parties being "disciplined" by law is awkward in the English language.

ARTICLE 41


Note that this is written in terms of "Tibetan residents" as previously referred to.  Earlier a distinction is made between "residents" and "permanent residents".  See Article 23.

ARTICLE 44


The suggestion that the Chief Executive and Vice Chief Executive must be of not less than 40 years of age seems a highly conservative provision.  Most constitutions today leave such restrictions out, assuming that the people's representatives (or the people in the case of direct election) will have the good sense to avoid irrational choices.


Does the reference to "ordinarily resided in Tibet for a continuous period of not less than 20 years" not exclude from office every Tibetan who was forced into exile?  Should that not be expressly provided for.  In short, if it is necessary to have such a qualification (which I doubt) it would be preferable to confine it to some aspect of Tibetan nationality rather than continuous residence which has been rather difficult for many Tibetans.  The added words "in order to … Chinese nationality" seems awkward.  Why is it necessary to give an explanation when the explanation is self-evident?  Would it not be sufficient to say "At any time at least one of the Chief Executive or Vice Chief Executive must be of Tibetan nationality".  This makes it clear that both can be.  The words "the other can be of Chinese nationality" appear condescending and are self-evident if the office-holder is not of Tibetan nationality.

ARTICLE 48


Is it not preferable that the judges should be removed only by the "Legislative Council" and by a two-thirds vote, in order to assure them of independence?  The reference in Article 48(6) to appointment and removal should be strengthened to read "in accordance with the law and any law made hereunder".  The provision of Article 48(13) is badly expressed.  It should read:  "To receive and act upon petitions and complaints.

ARTICLE 49


The words "Legislative Council" were appropriate in the case of the Hong Kong SAR because that was the legislative body which existed in colonial Hong Kong.  In Commonwealth countries a distinction is made between a Legislative Council and a Legislative Assembly.  Traditionally, the Council is an appointed body or one with a special mandate.  The popular house of the people is usually called the "Legislative Assembly" or "House of Representatives".  I realise the cosmetic desirability of sticking to "Legislative Council" for this is what the People's Republic of China approved in the case of Hong Kong.  But it is an awkward expression and has connotations of a small and often non-popularly elected body.  Would "Legislative Assembly" be equally satisfactory?  Perhaps it would translate into Tibetan and Chinese with the same characters.

ARTICLE 50


The title is awkward in the English language.  It should read:  "refusal to sign bills".  

ARTICLE 52


The title should be changed to "resignation".  Article 52(1) is vague in so far as it refers to "serious illness or other reasons".  Perhaps it should read:  "As a result of incapacity or other like reason" provision might be needed for the death in office of the Chief Executive.

ARTICLE 54


The existence of an Executive Council also has the smell of the colonial regime, perpetuated in some respects in the Hong Kong SAR.  Council of Ministers seems more appropriate but I can understand the desirability of sticking as far as possible to the same nomenclature (particularly in Chinese) as adopted in the case of the Hong Kong SAR, once this is accepted as the object of the exercise.

ARTICLE 55


The reference to "sit in on meetings of the Council" is colloquial.  Perhaps it should read:  "participate in" or "attend".

ARTICLE 56


The added words "while performing … Chinese language" appears to repeat the provisions earlier stated in respect of language.  What does this provision mean in the case of a front rank official?  Does it require instant bilingualism?  

ARTICLE 60


There seems to be overlap between this Article and Article 48.  Would it not be better to include in 48(1) "to be the head of government of the new Tibet Special Administrative Region".  The reference to "lead the government" is metaphorical.  That could then confine Article 60 to the administration for which the Chief Executive, as Head of Government, is responsible.

ARTICLE 61


The exclusion of persons with rights of abode in any foreign country may exclude persons who enjoyed rights of abode in India during the period of exile and who, by the law of a foreign country, such as India, continue to enjoy those rights though not intending to exercise them.

ARTICLE 66


I repeat my comment about the name of the legislative body.

ARTICLE 68


The reference to the "light of the actual situation in" is very vague and uncertain.  There seems to be a tension between universal suffrage and the aspiration in Article 67 that the Legislative Council will be composed of members of Tibetan and other Chinese nationalities.  What if the universal suffrage returns candidates only of Tibetan nationality or of some only of the Chinese nationalities other than Tibetan?  This is very unclear as to how these provisions would be worked out.

ARTICLE 69


The removal of judges of any court is a serious matter and such as should require at the least the endorsement (ie 50% only) of the Legislative Council.  I would suggest something stronger than "endorsement" in the case of removal.  It should be a two-thirds majority to guarantee independence to the judges against political passions.  This is necessary not only for the judges of the Court of Final Appeal and the Chief Judge of the High Court but for other judges of the High Court and arguably for judges of any District or Local Court.

ARTICLE 73(9)

The involvement of the Chief Justice of the Court of Appeal in the highly political Investigation Committee is in my view undesirable.  It would be better that he has the power to appoint a judge or former judge to be the chair.

ARTICLE 75


There is repetition in the reference to the use of Tibetan as an official language in addition to the Chinese language.  This does not need to be repeated in particular provisions lest than repetition be used to suggest that it does not exist in other provisions.  It is better that it should be stated clearly once and have application throughout the Basic Law.

ARTICLE 79


The protection, if it is to exist, should apply not only to being on the way to but also from the meeting of the Council.

ARTICLE 80

There should be a common provision with the disqualification of the Chief Executive.  It would be better to use the well known word "incapacitated".  The reference to "other reasons" is impermissibly vague.

ARTICLE 90


This appears to apply to all judges but earlier a distinction was made between removal of the judges of the Court of Final Appeal and the Chief Judge of the High Court.  See Article 73(7).  These should be reconciled.

ARTICLE 92


It is not clear who will have the practical responsibility of choosing the judiciary.

ARTICLE 93


Is the choice of judges from "other common law jurisdictions" really suitable for Tibet?  It was obviously suitable for Hong Kong because of the 150 year old association with the common law.  But it seems completely out of place for Tibet.  If it is necessary to refer to "other jurisdictions" I would leave it at that and delete "common law".

ARTICLE 94


The word "all" should be deleted and the words "subject to this Law" should be inserted before "retain".  Obviously the appointment of a Court of Final Appeal, a Chief Justice etc will displace seniority of pre-existing judges.  What is the difference between compliance with law and compliance with "regulations" referred to in Article 94.  The matter is sufficiently serious to be dealt with by law, not subordinate legislation (regulations).

ARTICLE 96


May it not be more appropriate, given that this is a Basic Law for the Tibet SAR to state "may render assistance to and receive assistance from judicial organs of other parts of the country".

ARTICLE 97


The word "reciprocal", although understood, appears unrealistic.

ARTICLE 101


The use of the word "must" is particularly strong in comparison to "shall" (see Article 99) and "may" or "should" (see later in Article 101).  The Basic Law should reflect common use of words throughout and this should be checked by the use of a word processor to make sure that nuances of differing assertiveness are intended.

ARTICLE 106


Is it necessary to make it clear that no person shall be deprived of property except in accordance with law and upon just terms?  This would be an important guarantee not only to Tibetan residents but to foreign capital.

ARTICLE 110


The verb "practise" is awkward.  Would "administer" be more appropriate?

ARTICLE 115


The inclusion of guiding principles such as securing ecologically sustainable development might be more appropriate as a preambular aspiration.  Is this provision intended to be justiciable in the courts of Tibet?

ARTICLES 118, 119, 120


I repeat my reference to the use of the words "on its own".  For example, does the reference in Article 115 to securing an ecologically sustainable development imply that this will be done "on its own"?  If so, why has the phrase been omitted there?  I really question the use of this phrase.

ARTICLE 121


This provision seems out of place.  It would appear more appropriate to the section of the Constitution dealing with basic rights, eg around Article 25.  On the other hand, if it is principally concerned with the provision of financial assistance to the monasteries the title is misleading.

ARTICLE 125


Again the phrase "on its own" appears.  Why does it not appear in Article 123?  The use in that Article of "in accordance with law" raises a question as to whether there should not be some general provision that the powers conferred shall be carried out in accordance with law.  Otherwise the appearance of this phrase in some Articles, and not in others, may be taken to imply that in the others the provision of law and compliance with law is not important.

ARTICLE 132


The word "appropriate fields" is very vague.

ARTICLE 140


May it not be desirable to provide that "before a Bill for amendment of this law is put on the agenda of the National People's Congress, copy of the proposed Bill shall be provided to the Committee for the Basic Law and to the Chief Executive.


May it not be desirable in respect of the guarantee of fundamental rights to provide that no amendment shall be made to those Articles unless a proposed law containing the amendments is first accepted by a majority of the permanent residents of Tibet entitled to vote in an election for the Legislative Council?  In other words, should there not be an attempt to entrench the guarantee of fundamental rights and also, possibly, the independence of the judiciary?

ARTICLES 143 & 144


These Articles are relevant to a number of my comments and to the issue of the rights of the "people" of Tibet.

GENERAL COMMENT


As someone familiar with the text of the Australian Constitution, the United States Constitution and the British North America Act (Canadian Constitution) the draft appears rather verbose and much more so than the Hong Kong SAR Basic Law.  It could be desirable to go through the draft and to identify those provisions which are truly central and vital from the point of view of the protection of the rights of the people of Tibet.  The more Articles there are, the greater are the chances of disagreements.  Some of the Articles appear to this reader, brought up in a different constitutional tradition, to be covering ground suitable for ordinary legislation.  If I were starting again, I would regroup the Articles as:

I.
INTRODUCTION

Definitions etc.

II
RELATIONS WITH THE CENTRAL GOVERNMENT
III
FUNDAMENTAL RIGHTS & DUTIES
IV
GOVERNMENT OF THE SAR

Executive, legislative, judicial and administrative

V
INTERPRETATION
VI
TRANSITIONAL

This would not envisage deleting reference to all of the provisions in the present Chapters 5 and 6.  Many of them would appear appropriate for inclusion under Basic Rights and Duties.  Nor would it involve deletion of all of the provisions of Chapter VII.  Many of those would be appropriate for regrouping under the Executive Government.  The foregoing comments are respectfully offered.  They are provided on the assumption that the current draft, with its objectives and structure, are to be the focus of attention.


