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This book arises out of a series of workshops for Canadian judges.  For nearly twenty years the Canadian Institute for the Administration of Justice has been holding courses in judgment writing.  Madame Justice Mailhot of the Quebec Court of Appeal originally wrote a book Écrire la décision, collecting her thoughts as a francophone judge.  Subsequently, that book was rewritten with the collaboration of Justice James Carnwath of the Ontario Court of Justice.  It was translated into English.  The result is a useful primer in the basic rules which Australian judges are supposed to know from experience or to refine rapidly from observation on the job.


The authors begin with that predictable debate concerning the audience for whom judicial reasons are written.  If it was just the parties and their counsel, they ask, why bother to recite at length the facts and to repeat the submissions with which the parties will be well familiar?  The format adopted by the typical decision of a judicial officer of the common law reflects the reality that the audience goes far beyond the parties.  Decisions - now globally shared via the Internet - appeal to a much larger readership having a wide variety of interests.


The authors proceed to illustrate a number of basic rules.  They urge:

· the use of simple language.  

· the avoidance of old-fashioned expressions, legalese and Latin.  

· the deletion of over-use of the passive voice.

· the deployment of a variety of short and long sentences.


The preliminary organisation of judicial reasons is described as the "difficult part of the task of decision writing".  The authors describe the blank page as the ever present enemy of judicial, as of other, writers.  They urge that people's names be used to give life to the problem described.  They illustrate why this is preferable by reference to some really bad examples of old style writing.  This shows the confusion that can be caused.  Take this horrible example:

"The defendants, plaintiffs by counter-claim appellants, claim against the third parties, defendants by counter-claim respondents, in their capacity as executors of the late Geraint Patrice, a detailed report of the state of their administration of the estate, the defendants, plaintiffs by counter-claim, alleging against the latter negligence and delay".


Should surnames only be used or titles such as "Mrs" or "Mr" or "Ms"?  The authors suggest that those who prefer the latter are "perhaps more conservative".  But in Australia, even the description of prisoners by their surnames is dying out.  Rightly so, in this reviewer's opinion.  This is not "conservatism".  It is the indication by one citizen with authority over another of respect for the latter's dignity and equality.  We can leave unadorned surnames to the English schoolyard.


The book refers to the squandered chances of the opening paragraphs of most judicial decisions.  The authors state that, in terms of drafting, the beginning of a judgment is of enormous importance.  It should state the main issues in two or three sentences.  It should attempt to capture the interest of the reader.  Several examples from good openings in Canadian judicial opinions are offered.  Whilst none of these may rise to Lord Denning's "It was bluebell time in Kent …" (Hinz v Berry [1970] 2 QB 40 at 42) they are all succinct and interesting.


There is some debate in the book about whether the outcome of a case should be reserved for the end of the opinion or stated up front.  Prudently, the authors acknowledge that a judge can choose which strategy to adopt, according to the circumstances.  Most judges have used both techniques.  Heaven forbid that a single writing style should be stamped on judges - of all people - guardians of the individual, they must jealously guard their own individualism.


Nuances in the statement of the facts may have an emotional pull on the mind of the decision-maker, requiring that the things which affect the decision-maker be placed before the audience evaluating the decision.  However, the authors give wise advice to the judicial writer:

· Have the courage to select only the essential facts and to discuss solely the real issues.

· Reduce citations and shorten the quotations.

· Avoid repetition.

· Revise constantly before release.


At the head of the chapter on revision, the book sets out Justice Louis D Brandeis's advice:  "There is no such thing as good writing.  There is only good re-writing".  The objects of rewriting, the authors suggest, should be:

· To expunge superfluous details and repetition.

· To remove unnecessary emphasis.

· To eliminate pleonasms, cliches, verbiage, redundancies and grammatical errors.

· To tighten the text.

· To delete sexist and otherwise prejudiced expressions.

· To verify punctuation and spelling.


Word processors make some of these steps easier today than they were when I began practice.  The prospect of the complete re-typing of lengthy documents was a major inhibition in those days.  Nowadays, most drafts of judicial opinions would go through at least three revisions.  In my own case, there are usually at least eight revisions.  And I always have to see the pamphlet just prior to publication.  Somehow things look different in the final format.  This can be irritating to printers and others;  but they mostly suffer in silence.


The book proceeds to a chapter on style.  Now, this is, in many cases, learned in the early years of life (if it is not partly genetic).  The authors cite Sir Robert Megarry's judgment in the will of Errol Flynn [1968] 1 WLR 103.  It begins, at 105: 

"Errol Flynn was a film actor whose performances gave pleasure to many millions.  …  In bed with the many women he took there, he lived with zest and irregularity".

There are three quotations from Lord Denning.  One of them, in Rank Film Distributors Ltd v Video Information Centre [1982] AC 380 at 403 is typical:

"It is, it is a glorious thing, to be a Pirate King", said W S Gilbert.  But he was speaking of ship pirates.  Today we speak of film pirates.  It is not a glorious thing to be; but it is a good thing to be in for making money".

Most judges would probably consign such an opening to the cutting floor. But Denning often carried his boldness through the text to the last full stop.  And it went beyond matters of style.  We all know that he was often just as bold in matters of substance.


Calling on Justice Mailhot's knowledge of judicial writing styles in France, the book describes how, in that country since the Revolution, the judges have confined themselves strictly to deductive reasoning.  Untouched by the overthrow of the declaratory theory in the Anglophone world and unembarrassed by dissenting opinions, the French judges favour "syllogism, short and simple".  One suspects that they must find the discursive opinions of our tradition puzzling, irritating, unsettling and even sometimes absurd.  This is where the insights of a judge from Quebec, like Justice Mailhot, are specially useful.  She can appreciate the value of the honest revelation of the ambiguities of statutory language and past precedents evident in our judicial reasoning.  She can understand perceived obligations to expose the dilemmas of legal principle and legal policy.  Indeed, she comprehends our habits very well.  But she looks at them with the critical eye of a person well versed in the European tradition which is still comfortably locked in the fictions of judicial declaration.


The chapter before the conclusions examines the risks of including humour in judicial opinions.  It contains some clever but rather absurd United States reasoning where judges have reduced their opinions to verse.  A little humour, occasionally introduced, may be tolerable.  But no judge should forget that for most litigants the process in which they are engaged is no laughing matter!


The conclusions recapitulate the main lessons of the book.  To these are attached an appendix of "low fat substitutes" to replace long words with shorter, more colloquial words.  Ironically, this involves throwing overboard many words of Latin origin brought to England by the Norman King William the Conqueror and replacing them with the shorter, more homely language of the Anglo-Saxons.  Here is both the glory and the ambiguity of the language in which judges of our tradition perform their tasks.  The English language is the marriage of two linguistic traditions.  Great for literature but disputable and seemingly obscure in the law.  The book contains pretty basic material.  It is written by two experienced judges for others who are just starting out.


It is impossible to appreciate Decisions, decisions without understanding the larger context in which it is to be read.  That is the world-wide movement to simplify official, and particularly legal, language.


In 1983, an international organisation of lawyers was established to pursue this objective.  Its main aim is to encourage the use of plain language in law.  It now has about a thousand members world-wide.  Membership is strong in England, Australia, Canada and the United States.  The organisation is Clarity.  It publishes a journal of that name.  This reports horror stories;  but also records worthy achievements.  One of the stated objectives of the Clinton Administration in the United States has been the introduction of plain language in all new federal official documents.  The objective was to introduce plain language in the Federal Register - the equivalent of the Government Gazette - by January 1999.  Vice-President Gore has taken the lead in this effort.  In the latest issue of Clarity mention is even made of reforms in Australian legislative drafting designed to embrace plain English expression.  The Local Government Act 1993 (NSW) is cited as a good illustration.  Indeed, its inclusion of a diagram to show the operation of the Act, its statement of purposes in clear terms and other reforms in it are lauded as steps to be emulated around the world.  We did not know that we had such a paragon in our midst!


Judges are not exempt from the demands for plain speech.  The book by Justices Mailhot and Carnwath might perhaps have placed more emphasis upon the likely impact of technological change on judicial writing, the use of sub-headings and the very layout and presentation of judicial texts.  It would have been helpful to have had the authors' insights into the future of opinion writing.  In this electronic age, can we look to the day when judicial opinions will be illustrated with real evidence?  Or with cuts to testimony in court (rather than turgid repetition of transcript)?  It seems hardly likely that the way we present judicial opinions will be untouched by the revolution in communication caused by information technology.  Judges cannot go on writing their reasons in slavish imitation of the past.  But what is the vision of the new millennium?  How will judges be providing reasons for their decisions in a thousand years?  The answer to that question is inextricably bound up in the changing technology.


Although written for a Canadian audience, the Handbook for Judicial Writing would be useful for those engaged in the courses now provided to fledgling Australasian judges.  For those who are interested in the larger issue of simplified legal language, they could contact Associate Professor Peter Butt of the Sydney Law School for further information about Clarity.  Clarity's website is at:  www.adler.demon.co.uk/clarity.htm
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