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E.ﬁssmn is read. Mr Wescombe, would you please read the
(Commission read)

I="I:10W ask you to rise and take the oaths of office; first the oath of
'ﬁge and then the judicial oath.

t_@aths of Office taken)

Mr Acting Prothonotary, I hand you the oaths, to be placed among

ourt archives. Madam Sheriff, I hand you the Bible, so that the

mary inscription may be inserted in it in order to be presented to

stice Kirby as a memento of this occasion.




On behalf of the Judges of this Bench, and on my own behalf, I

atulate you on your appeintment and welcome you as a member of

FN’EW SOUTH WALES: May it please the Court.

Your Honour, Justice David Kirby, I welcome your Honour as a

dge of the Supreme Court of New South Wales, and I congratulate you on
ur appointment.

. You have had a an extensive caree.r in the law, predominantly as an
vocate, and have appeared in many cases and inquiries which involve
_e,gal principle and, from time to time, the public interest.

| As a boy, you attended the Fort Street Boys High School and then
u@iea arts and law at the University of Sydney. In 1967 you graduated
from the University of Sydney with honours in law. You were then an

articled clerk at Bartier Perry & Purcell, and subse_quently at Hickson

Lakeman & Holcombe, where you practised as a solicitor between 1967 and




- ;nd in 1985 you were appointed a Queen's Counsel.

T first came across your Honour, I think, in 1972, when our lecturer

nggsed' to brief you in a variety of Common Law matters, and when we
‘both at the Bar I appeared against you at least once in this Court,

- Your Honour practised generally at the Common Law 1:-Eiar. You
ere widely briefed, particularly, but not exclusively, by plaintiff's firms
"the solicitors briefing you appreciated your meticulous attention to the
ing of pleadings and the expeditious provision of advices, as well as
\Ir' courteous manner to clients, to articled clerks and to solicitors.

‘ In the early 80's your Homour developed a particular interest in
ig involved in extensive inquiries, both as Counsel Assisting and as
counsel representing one of the contending parties. This practice
:_'canstrated an attention to detail, a concern for the ascertainment of
mplex facts, and an interest in searching for solutions which might assist

:‘:\hé‘_public good into the future. Your interest in those inquiries was met by




When 1, as Attorney-General, was involved in the establishment of

i}- inguiry into the Gretley coal mining disaster, I did not think it would be
improperly disclosing any cenfidence to say that his Honour Judge
5Sjtaunton, who was appointed to conduet the inquiry, was firmly of the view
that you ought to be appointed Counsel Assisting, and I gratefully
'a'cf':cepted his Honour's advice in that regard.

In 1996 you were appointed to the New South Wales Privacy
ommittee, and I am informed that that Committee has benefited from
your keen appreciation of the significance of privacy issues and broader
uestions of civil rights. Your recent work for the Committee concerning

principles relating to employment screening has been a real contribution to




You are equipped to confidently take on the challenge of this

app.a'intment.

| I have great personal pleasure in welcoming a person of your
_apécity, integrity and expertise to this Bench. Your Honour, I offer you
my personal good wishes and, of course, the collective support of the Bar of
New South Wales for what I am sure will be the continuation of a

51gniﬁcant career in the law.

MS M C HOLE SENIOR VICE-PRESIDENT LAW SOCIETY OF NEW
OUTH WALES: May it please the Court.

Your Honour, on behalf of the Law Society of New South Wales, I

xtend the congratulations of our fourteen and a half thousand members in
_es%pect of your appointment today.

I note that your brother, Donald, is one of those solicitors, being the
senior partner at McClellands, here in Sydney.

Born in Sydney in 1943, a year I share with yoﬁ, as mentioned you
were educated at Fort Street Boys High School, after which you attended
and graduated from the University of Sydney with an honours degree in

0

arts/law. You then undertook articles first at Bartier Perry & Purcell, with




Whilst at Hickson Lakemap & Holcombe, you commenced your long
slvement with civil liberties and appeared for the respendents in thg
ta-;blé' '1968 High Cou;t case of Crowé v Graham, a case which greatly
uc;,ng:ed the changes in censorship which occurred in Australia around
Eha.i;'t_ime-

. Your recurring memory, 1 understand, of the case is of his Honour
Mi-_ll;lstice .Kitto holding one of the offending publications between two
géer_s at arm's length in an effort to avoid the pollution of titles such as
ensor” and "obscenity".

Your continued involvement in civil liberties encouraged you to take

a good deal of pro bono work, much to the concern of your then partners.
owever, the profits generated elsewhere more than made up the leeway.
In 1973 you became Secretary of the Council of Civil Liberties, and
you were admitted to the Bar.

In 1980 you began the work for which you have become best known,
that of major inquiries, -rang"ing from your first, into the then proposed

Kyeemagh-Chullora freeway in 1980 to, most recently, the Gretley coal

disaster near Newcastle.
That first inquiry, in which you recommended agamst the
construction of the Kyeemagh-Chullora freeway, has been described by

ome as Kirby's effort to protect the environment in that part of southern

Sydney.




- That the freeway is now going ahead as part of the M5 extension,
1a]jy underground, is perhaps a tribute to your original desire to
ecf the total environment in the area.

/ .Some of the other inquiries in which you have been involved have
a considerable impact on the community and its activities generally.
”The Seaview inquiry, in which you were Counsel Assisting, led to
r changes in Australia's aviation safety regime.

Similarly, the Independent Commission Against Corruption inquiry

Waverley Council, in which you were Counsel Assisting, uncovered

Your family, including your parents, Donald and Jean, brothers,
chael and Donald, sister, Diana, your wife, Judy, and your children, can
{justifiably be proud of your achievements and your elevation to the Bench.

. Once again, we offer congratulations, and assure your Honour of the
Ol}tinuing support of the solicitors of New South Wales into the future.

As the Court pleases.

KIRBY J: Chief Justice, your Honours, Mr Attorney, Miss Hole, ladies
1d gentlemen. This is obviously an important time in my life. I wear the

1g, I might say, of my brother, Michael, a gift from him, and I do so with




pal has changed.

In 1956 I entered Fort Street, as has been mentioned. I followed in
hq.footsteps of Michael. He had been there the previous year. As I
ﬁt;ered, it must be said, that Michael harboured ambitions for me, which
fyas just as well, because I harboured none for mfself. He had the

Iﬁbition that I should, in five yeaxs' time, become a prefect, just as he had

een a prefect the year before. And so it was that a five year campaign

I came home from school one day to find laid out on my bed a
:plete' football outfit: The football jersey of Fort Street, the white
shorts, the maroon and white socks. Michael had quickly recognise& that if
was to achieve greatness, it would more likely be on the sporting field
ti}an elsewhere.

Not thai he neglected my studies, I was required, in those early
years, to submit essays to him from time to time for his correction and
helpful comment. He was, you would appreciate, a most unusual brother,
but a wonderful brother.

But here I am, almost 45 years later, and I'm still wearing his
clothes and, no doubt, soﬁe of my judgments may find their way to the
High Court for his correction and helpful comment.

It remains for me to thank my clerk, Michelle Hedger, who has

looked after me, and to say something about my family, and those who




peen important in my professional life. Before I do so, let me mention
ry special member of my family who is not present, but is with me
ys in spirit. That is my late wife, Marie-Line Hervic. She used her

pame. She died on 30 September 1986. It is almost twelve years ago.

tended family. Most people in this life count themselves as privileged, as

cirn

ticky, if they have one good marriage. I have been blessed with two
nderful marriages.
My wife, Judith, is herself a widow, and another generous spirit. 1
ow that that generosity of spirit will mean that she will not rese.nt, in
h_e‘l,aast, my remarks about Marie-Line.

I now should thank Judith for her love, for her loyalty and for her

I see my children sitting in front of me: My son, Nicolas; my
"auéhter, Elisabeth; my son, with Judith, Patrick. I see their smiling
féi_:es, and I thank them also for their love.

That is a family that I had a hand in creating. I am also blessed in

e family which created me. My mother, unfortunately, is not able to be

lere today. She is almost 83. We had hoped that she might come, but I




ave ﬁdertaken that, after this ceremony, at some stage today, I will take
wig and these robes and repeat this speech to her, so that she might
;_1Cibate in this ceremony.

My father, however, is here, and I see him in front of me. My
Sther and father met on St Valentine's Day sixty-six years ago; more
:sixty-.sbc vears ago. They have been married for almost sixty-fwo
.4 remarkable union.

My father, I believe, instilled, into each one of his childreﬁ, a sense

yfdirness. My mother was an example of passion and compassion. My

¢r, Michael, I have mentioned already, but my brother Donald is also

- Donald was a twin. His twin was David Charles. David Charles
died-at the age of eighteen months. I was the next child. They called me
ply David. 1 became like a twin to Donald, and he remains to _this day
true friend.

,: My sister, Diana, is also here. She is the only member of the Kirby
; 11y who had the originality to do something other than law. She is a
ch-loved nursing sister at the Royal Prince Alfred Hospital.

“As I look around this room, I see the faces of many people who have

=y

en‘important in my professional Life, I see solicitors who have briefed
;'silks with whom I have appeared. I see my opponents, down the years,
any cases. Some of them are now Judges. I see others, Judges before

Hom T have appeared. And one very much learns the craft of being a

Irister, and ultimately of being a judge, by watching other experienced

.10 -




3
,gh B

. . . . . .
freat teacher of mine. I can still hear his wonderful deep voice, and he is

I should finally conclude by thanking each person who has come

here, taking the time, in busy lives, to attend this ceremony. Thank you.
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