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This is a collection of essays published by the International Bar Association on the initiative of its Section on Business Law. It deals with themes relevant to the economic developments in newly emerging economies, especially in the Asia/Pacific Region.

The basic message of the book is that there are new opportunities for lawyers to play a constructive role as countries around the world continue their inexorable shift from command or under-developed economies to modern market economies with high growth rates. The move to economic freedom has implications for personal freedoms which international human rights law enshrine. Lawyers have an important function to perform in these moves. Whatever may be the over-supply of lawyers in some developed countries, one of the major problems of developing countries is the serious under-supply of trained lawyers. This has implications for the institutions that are necessary to underpin a sustained move to a modern market economy. That economy, because it leaves so many decisions to individuals with varying economic power, needs independent courts, skilled and uncorrupted decision-makers, effective lawyers and efficient machinery for law reform, if the potential for economic and social change is to be fully realised.

The editor of the book, Mr Robert Pritchard, is a member of the large Australian law firm, Phillips Fox. He provides the introductory overview and contributes to several chapters, including on privatisation and the problems presented by the use of joint ventures in foreign direct investment. The chapter on privatisation (written with Mr Douglas Webb, a New Zealand lawyer now a legal adviser with the World Bank) annexes a draft Privatisation Act. It is written in the style of statutes of common law countries. It is designed to lay down the general ground rules for orderly privatisation of state owned enterprises. The phenomenon of governmental withdrawal from ownership of commercial enterprises is now virtually universal. It has gathered pace throughout the world since the fall of the Berlin Wall, the collapse of the Soviet Union and the surrender of the "alternative model" to the market economies of the West. The book does not really explore the continuing problems and weaknesses of market economies which gave birth to the alternative system in the first place. This is because it is a book for lawyers and not one of political philosophy. It takes the world as it is and looks to the legal fallout which governments and lawyers must address.

In his opening chapter on Contemporary Challenges of Economic Development, Mr Pritchard explains the case for encouraging direct foreign investment in developing countries. This is often the most effective way to secure immediate technology transfer. He then argues powerfully the case for the rule of law and the challenges for law and lawyers which are presented by the global changes going on at the moment. 

This chapter is followed by one written by Ambassador Emilio Cardenas, an IBA stalwart, who is Argentina's permanent representative to the United Nations. Ambassador Cardenas examines the changing notion of sovereignty in the new global order. He points to the irony that the end of the Cold War has not led, as might have been expected, to a new and truly global outlook. Instead, notions of self-determination, recognised by international law, have encouraged what he describes as a reversion to "tribalism". But he is optimistic that economic and technological forces will continue to promote the global economy. This will, in turn, eventually diminish the significance of national sovereignty. It will also require effective international law-making to deal with global problems.

Some of the international instruments relevant to the scope of new investment laws are then outlined by Mr Antonio Parra, legal adviser to the International Centre for Settlement of Investment Disputes. This chapter reveals that there are more than 700 investment treaties presently in force. The author makes the point that, unless good municipal laws are developed, multinational and other businesses will try to bypass the legal system and operate outside its ineffective rules. The scope of multilateral treaties is illustrated by the fact that one of the treaties mentioned is between Italy and Bangladesh. The imagination conjures with other even more unlikely associations. But they all need lawyers to design, implement and enforce them.

Douglas Webb then provides a chapter on Legal System Reform and Private Sector Development in Developing Countries. This is the chapter which most interested this reviewer because of his recent work in Cambodia. Many of the points made, from the perspective of the World Bank, struck a chord. The problems faced are fairly uniform. They include politicised legal systems; fragmented development of law; reliance on delegated legislation which can change the legal environment overnight; inadequate institutions for law reform and importation from entirely different cultures of legal ideas that simply will not work.

A chapter on Constitutional and Legislative Safeguards for Investment follows, written by Professor David Flint and Dr Thomas Chiu, also with a contribution by Robert Pritchard. This chapter makes its points concrete by contrasting the protections offered to foreign investors in Australia and the Peoples' Republic of China. Before Australian lawyers get too self-satisfied, the authors make the point that, outside the Federal sphere (where the Constitution protects investors from government expropriation of property without just compensation) State parliaments have largely unbridled power to take property without compensation.

This chapter is followed by one on Taxation Policy written by Elinore Richardson and Stephen Shay. It is clear that liability to tax constitutes one of the most important factors affecting investment decisions in developing countries. Clearly, the stability and predictability of the tax regime is crucial to investment decisions.

The chapter on International Environment Law and Policy is written by Peter Carney, John Taberner and Lisa Mather of Freehill Hollingdale & Page, another large Australian law firm. The chapter provides a useful review of international and regional environmental regulation. Increasingly, global and regional treaties, such as the North American Free Trade Association (between the United States, Canada and Mexico) incorporate compulsory environmental protections. Doubtless this is no more than a response to local politics.

There follow two chapters on Development Agreements and Joint Ventures. These are detailed examinations of the kinds of arrangements that may be struck by foreign governments and investors operating in emerging economies that are opening up to the global market. These chapters would be a good starting point for lawyers entering upon this task. One can only express the hope that law school courses around the world are including segments on topics such as this for this is the area in which lawyers of the future must operate.

The final chapter deals with dispute resolution. It is written by Jan Paulsson, head of the International Arbitration Group of the law firm Freshfields in Paris. As might be expected, it is a very useful summary of the options that are available when disputes break out between participants in multi national economic agreements. Most of the chapter deals with the alternative systems of international arbitration. The leading institutions are examined. They are ICC (International Chamber of Commerce) with its Court of Arbitration and having its seat in Paris; ICSID (the International Centre for Settlement of Investment Disputes in Washington); LCIA (London Court of International Arbitration) with only one tenth of the case load of ICC; and WIPO (the World Intellectual Property Organisation in Geneva) with its procedure for expedited arbitration.

The comparative advantages and disadvantages of the differing institutions are examined. A few pitfalls are mentioned as "sins to be avoided". They include uninformed tinkering with model clauses, leaving critical blanks where the courts or laws of a given country should be mentioned; failing to check the willingness of the nominated arbitrator to act; and combining a choice of jurisdiction with irreconcilable procedural law that cannot be adopted in that jurisdiction. Like the other chapters this is intensely practical stuff.

In all, a useful compendium of a great deal of information in a field of lawyerly operations that is definitely opening up. 

This book, by talented and expert professionals, points to some of the areas in which legal opportunities exist.

If there were a criticism, it would be that the chapters represent the particular interests of the chapter authors. They therefore sometimes lack apparent interconnection. On the other hand, each of the authors is an expert in the subject matter of their chapter. The only way to get a fully coherent text would have been to find the paragon of lawyers who knew as much about the many complex subjects dealt within this book.

Robert Pritchard and his co-writers are to be congratulated, as is the IBA, for this initiative. Quite apart from the professional opportunities that are outlined, there is an important message which is basically political. Economic freedoms have a tendency to promote political liberty and human rights. In this sense, the economic developments that provide the impetus for this book have an importance that far transcends their significance for the legal profession.

M D KIRBY*
* Justice Michael Kirby, an IBA member, is a Justice of the High Court of Australia.
