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A HUNDRED YEARS ON





I am the eighth Justice of the High Court of Australia to have held a commission in the national conciliation and arbitration institution of Australia.  O’Connor, Higgins, Isaacs, Powers, Rich, Starke and Gaudron preceded me.  It is an indication of the close connection which has  existed, over virtually the entire duration of the Australian Federation, between the highest court of the land and the institution charged with implementing our unique national experiment in industrial relations.





Sadly, legal history is no longer taught at many of the Australian law schools.  In my day, it was a compulsory subject.  It is difficult to conceive how one can understand fully the workings of a common law system without being aware of its history.  It is out of history that our rights, liberties and obligations have arisen.  


For example, very few lawyers, and virtually no citizens of Australia, are aware of the remarkable way in which the principle of judicial tenure of office came into the law of England to be part of our constitutional inheritance.  Of the way King James II sought to require the bishops of England to read from their pulpits a dispensation to his Roman Catholic subjects.  Of the way the bishops petitioned the King to be exempted from that  obligation as it was contrary to the law made  by the Commons of England.  Of the way the King caused the bishops to be imprisoned and thereby propelled a rebellion that led to his banishment from the kingdom.  Of the way the Commons approached the Princess Mary in the Netherlands, that she should become their new sovereign but on condition.  Of the conditions laid down for William and Mary, few were more important, and lasting, than that judges should hold office quam diu se bene gesserint, ie during good behaviour and unless removed by the Parliament for proved incapacity or misconduct.  


This is a marvellous tale, of the assertion by a democracy grown more confident with the centuries.  It illustrates a clear sighted recognition of the central part played by tenure in securing the independence in office of people who have to make hard, and sometimes controversial, decisions affecting and controlling those who enjoy great political or economic power.  Knowing about these struggles in our legal history helps us to understand their abiding importance for the very nature of the society we live in.


As Australia faces the prospect of important, even fundamental,  changes to its industrial relations laws, practices and institutions, it is essential that all of us - not least those who conceive and give effect to the changes - should remember why and how the current system came about.  Doing this will help to focus attention both on the strengths and weaknesses of the system.  It will help us, as a nation, to understand how deeply ingrained in the Australian culture is the national machinery for the resolution, by conciliation and arbitration, of industrial disputes.  Ignore this history, and its deep roots in Australian society, and the risk will be run, that what is put in its place may not take root.  History teaches that institutions which have lasted a long time can sometimes be changed.  But Australians are often resistant to change and not least because, looking around, we see the many blessings of living in Australia:  protected by its laws and living under its established institutions.


In its origins, the national system of conciliation and arbitration was the child of the terrible industrial disputes which beset Australia in the 1890s.  Out of the major maritime and other strikes of that era grew a demand, not least from employers and their organisations, that a new system should be devised to resolve disputes which otherwise dragged on, causing great loss to employer and employee alike and to the nation.


In 1890, the New South Wales Government established a Royal Commission to inquire into the strikes.  The Commission reported in May 1891.  It recommended the establishment of a Board of Conciliation and Arbitration.  It emphasised voluntary agreement.  Disputes not settled by parties, in the first instance, were to be referred to the Board.  If the Board failed in conciliation, a Court of Arbitration would be constituted from its members to give a decision binding on the parties.  This was itself a remarkable recommendation in a world of freedom of contract.  It drew on the then recent experience in New Zealand.  But according to David Plowman, in his book Holding The Line1  the outcome of the report was the Trades Disputes Conciliation and Arbitration Act 1892.  This Act provided for the voluntary reference of disputes to an Arbitration Board.  The Act was ineffectual.  “In spite of energetic work on the part of officials, it soon appeared that public opinion was not as strong and cohesive as had been hopefully supposed, or else there was ever an infinity of admirable reasons for refusing the good offices of the Board.”2  Although unions sought to refer the Broken Hill lockout (1892) and the shearers’ strike (1894) to the Board, the employers refused.  The strikes persisted.


In South Australia, at the same time, employers had secured the modification of the first Bill introduced into an Australian Parliament providing for compulsory industrial arbitration.  The draft Bill was likewise turned into a voluntary Arbitration Act.  Introduced by Charles Kingston, one of the founders of Federation, the Bill provided for a Bureau of Labour to regulate labour relations.  Boards of Conciliation were to be appointed, similar to the Wages Boards established in Victoria.  In addition there was to be a Board for the entire colony which was to have powers to inquire into any industrial dispute referred to it by the Minister or by agreement of the parties.  This Board would have the power to compel the attendance of witnesses.  Yet, when finally accepted by the Legislative Council, the legislation provided for voluntary arbitration alone.3 


So manifestly ineffective were these voluntary bodies in the practical business of settling disputes that by the end of 1900 compulsory arbitration Bills had been introduced in all mainland Australian Parliaments.  The newly adopted Constitution of the Commonwealth permitted the enactment of a similar measure at the national level, clearly in response to the experiments in the colonies of the 1890’s.  Freedom of contract, usually so cherished and honoured in English and colonial law, was henceforth to be subject, nationally, to compulsory arbitral supervision in the name of fairness and the settlement of exhausting industrial disputes as speedily as the institutions could secure.


When the federal Bill was introduced into the Parliament in July 1903, employers’ organisations criticised it strongly, urging that it would prove unworkable, that it was an encroachment on the rights of the States, a breach of faith with founders of the Commonwealth, and uncalled for.4   But the Bill passed into law in December 1904.  The Commonwealth Court of Conciliation and Arbitration was thus established as the forerunner to the present Australian Industrial Relations Commission.  Justice Richard O’Connor, one of the three foundation Justices of the High Court of Australia, was appointed the first President of the new Court in 1905.  At first, its work was decidedly under-whelming.  


The real growth of the jurisdiction of the Arbitration Court occurred at the hands of Justice Higgins, also a High Court Justice.  He was appointed to the Presidency in 1907 in succession to Justice O’Connor.  He was reappointed to a second seven year term in 1914.  He held office in the Arbitration Court until 1920.


In his famous Harvester judgement in November 1907, Higgins declared that a “fair and reasonable wage” which would satisfy requirements of the Excise Tariff Act (and thus enable a certificate of exemption for the payment of excise under that Act) was as he determined.  This was the beginning of the notion of a basic and fair wage for the Australian family.  It is nearly ninety years since that idea entered our national culture as a matter of law.  Though much has changed, the impact of that notion upon virtually the whole life of the Commonwealth of Australia, cannot be underestimated.  It should not be understated.  It is probably fair to say that the main reason for the move to compulsory arbitration of industrial disputes in Australia was the growing industrial and political power of the Labour movement.  But employers too, and governments concerned about the public interest, came to see the utility of compulsory industrial arbitration.  It helped to save face of adversaries.  It broke terrible industrial log jams.  It dealt only with issues which  the parties could not, or would not, resolve for themselves.  It brought representatives of employers and employees together so that they learn to see the other’s point of view and to appreciate the personal integrity of most of their opponents.


In the High Court, Higgins was rather legalistic in his judgments, in the sense that he often held quite a narrow view where colleagues felt able to take a broad one.  He explained to Professor (later Justice) Frankfurter in the United States that he had titled his book A New Province for Law and Order so as not to offend “any old fashioned subscriber to the Harvard Law Review.”5  Higgins found the creative element in his work on the Arbitration Court to be more of a challenge, and more liberating, than his lawyerly activities on the High Court:


“Lawyer as I am - or ought to be - I feel the work [on the High Court] has not a tenth of the importance of the work in the Court of Conciliation”.6 


The High Court then, and for long after, was captive to the declaratory theory of the judicial function.  The judge was merely the instrument for finding the law which pre-existed each problem.   The judge did not actually develop the law, still less make new law.  He merely declared it.  


It is interesting to reflect upon the fact that, in our more enlightened times, we realise (and acknowledge frankly) that there are certain occasions for judicial choice and limited creativity.  Judges must construe ambiguous statutes.  They must fill the gaps disclosed in the common law.  There is thus a creative element in the work of the High Court, just as there was in the work of the old Arbitration Court.  Perhaps, in time, the acknowledgment of the creative element will come to influence the notions of what is permissible in the exercise of the judicial power of the Commonwealth under the Australian Constitution.  


But not so for Higgins.  In the High Court he was perfectly orthodox.  His creativity and inventiveness were given full rein in the Arbitration Court.  His view was supported by the passing of the original Justices and especially by the decisions of Isaacs.  The latter - himself a Judge of the Arbitration Court left no stone unturned to uphold a new approach to the powers of the Federal Parliament.  In the Engineers’ case7 he led the way to a new approach to the grant of federal power which was greatly to enhance the role of the Federal Parliament and Government in Australia.  Specifically, in that case, the High Court accepted that the Arbitration Court could render the States of Australia amenable to its jurisdiction - a decision which greatly enlarged the coverage of its industrial awards and their influence within State jurisdiction itself.  


I think it is fair to say that, over the course of the century, the High Court has, by almost imperceptible steps taken in a multitude of decisions, gradually enlarged the power of the Federal Parliament to enact laws with respect to conciliation and arbitration of industrial disputes.  It has also, of late recognised that other heads of federal power, notably the corporations power,8 afford a foundation for valid Federal laws with respect to industrial relations.





FORTY YEARS ON





Very occasionally difficulties arose in the relationship between the High Court and national industrial tribunal.  Thus, in Alexanders’ case,9 the High Court invalidated the appointment of Federal judges to the Arbitration Court for a period of seven years.  It held that all such judges must enjoy life tenure.


In 1948 a curious event occurred, rarely spoken of.  Justice Williams, in the High Court, made an order under s.21AA of the Conciliation and Arbitration Act 1904 (Cth).  In purported reliance on that Act proceedings, in the form of an appeal, were taken to the Full Bench of the Arbitration Court titled “On appeal  from the High Court of Australia”.10  No motion was filed  by any party to bring the matter before the High Court.   However, the Principal Registrar of the High Court drew the purported “appeal” to the attention of the Full High Court sitting Melbourne on 24 February 1948.  That Court of its own  motion issued an order nisi for prohibition, directed to the judges of the Full Court of the Arbitration Court and to the parties, prohibiting further proceedings and returning the matter in the High Court.  Latham CJ stated: 


“The proceeding raises the important question as to whether an appeal may be given from the High Court to another court in Australia.  The circumstances are unusual.  In these unusual circumstances, which raise a question of profound importance the court adopts the unusual procedure of making an order nisi on reading the report of the Principal Registrar, for a writ of prohibition.”11


On the same day the Chief Judge of the Arbitration Court (Justice Drake-Brockman) announced that he had been notified of the order nisi.  After some discussion as to whether the purported “appeal” should be struck out, it was, with the consent of the respondents withdrawn by the appellant.  There have been no more “appeals” from the High Court to other courts or tribunals in Australia.


Yet there remained tensions, as chroniclers record.  It is said, for example, that Chief Justice Dixon was unhappy that the Chief Judge of the Arbitration Court (Sir Raymond Kelly) was knighted while some of the Justices of the High Court were not so honoured.  It is also said that Justice Dixon objected to the inscription “CJ” on Kelly’s wig tin.12  Whether this is true or not, the great Dixon, taking his oath of office as Chief Justice in April 1952, adverted to the importance of maintaining the status of the judiciary:


“There is in Australia a large number of jurisdictions and a confusion in the public mind as to their functions....The public does not maintain the distinction between the administration of justice according to the law and the very important function of industrial tribunals.”13   


This comment did not go unnoticed.  Predictions that the Arbitration Court’s days might be numbered came to be made.  The flashpoint was reached when the Arbitration Court imposed a maximum fine of £500 for contempt of one of its orders directed at terminating a strike on the part of the members of the Boilermakers’ Society14 employed at Mort’s Dock in Sydney.  The union challenged the validity of the order, attacking as unconstitutional the combination of judicial and arbitral powers in the one body.  The High Court, led by Dixon, upheld the challenge and effectively destroyed the old Arbitration Court.  It remained on the statute books until the last of its judges had either died or retired.  But save for an anomalous case involving war veterans, it had no further jurisdiction.  


Although the Menzies Government appealed to the Judicial Committee of the Privy Council from the High Court’s decision, it was not particularly unhappy with the opportunity which the decision presented.  Kelly was to be sidelined to a new Industrial Court, of high prestige but little jurisdiction.  Justice Richard Kirby, later Sir Richard, was to head up the new Arbitration Commission.  Various predictions of the end of the old system were made at the time.  


The Privy Council dismissed the Government’s appeal.  Yet even in advance of the dismissal, the Government unveiled its new legislation.  Responding to the calls of the judges, the judicial title and forms were retained, as was the right of audience of legal practitioners before the Commission.15   When Kelly died he was replaced by that decent gentleman, Mr (later Sir) John Spicer who, as Attorney General, had piloted the reforms through the Parliament.  Sir Richard Kirby became the distinguished first President of the Arbitration Commission.  Under his effective leadership, and later that of Sir John Moore, the Commission grew in strength and unity.  Its influence expanded as the number of workers under federal awards in Australia rapidly grew.  This was the national industrial  institution which was so important in my youth.  It pioneered many important national industrial reforms affecting women, Aboriginal workers and part time workers numbering many from ethnic minorities.  Undoubtedly, during the years of the 1960s and 1970s, the Australian Conciliation and Arbitration Commission was the second most important national tribunal in Australia.











TWENTY YEARS ON  





My practice as a barrister took me quite frequently into the Arbitration Commission and occasionally into the Commonwealth Industrial Court.  Many were the cases I fought before commissioners, single judges and the Full Benches of the Arbitration Commission.


I was reminded, on my welcome at my first sitting as a Justice of the High Court in Melbourne this week, of my last case as a barrister.  It was in the very court room in which the High Court  now sits in Little Bourke Street, Melbourne.  The case involved a strike of the unions at the State Electricity Commission of Victoria.  The strike threatened to plunge Victoria into prolonged darkness.  My instructing solicitor, Mr Bernie Gaynor, had cobbled together what would now be called a workplace combination of unions: ranging from the extreme right to the far left.  My job was to represent them all and to “turn on the lights” for Victoria.  Fortunately, I succeeded.  The dispute was resolved, with help from the Commission.


I was called up by Sir John Moore who, rather diffidently, I recall, asked whether I would entertain an appointment as Deputy President of the Arbitration Commission.  I had no hesitation.  Like Higgins, I always regarded the work of industrial relations as fascinating, creative and vitally important to the people, corporations and to the nation.  I walked out of the Arbitration Commission down Collins Street in the sunshine.  I entered Henry Bucks and purchased a hat.  I thought that was the kind of thing that a judicial member of the Commission should do.  I soon discovered that it was not and I pensioned the hat off.


Following my appointment to the Commission on the recommendation of Clyde Cameron, I was welcomed at a ceremony in Sydney.  One of the speakers praised my “father”, whom he took to be Sir Richard Kirby.  It was not so.  Sir Richard later told me that he had never minded being called my father but drew the line at grandfather.  Sir John Moore assigned me to the maritime panel.  Within days I was on my way to an industrial dispute in Gulf of St Vincent in South Australia.   The union was demanding air-conditioning on the vessels.  By the employers I was entertained in grand style with a luncheon of food and wine that groaned on the table with its quantity and quality.  But then I was taken below decks to the galleys in which the workers laboured.  It was sweltering.  I noticed that all of the windows and port holes were duly locked, doubtless to promote the enervating heat.  I do not imagine that much has changed in the presentation of industrial disputes.  Naturally, I was neither seduced by the employers’ hospitality nor deceived by the workers’ charade.  The point is that the Arbitration Commission responded within a day to industrial flare-up.  By prompt action, prolonged industrial disputation was avoided.  Good sense prevailed.


Some people have suggested that I was appointed to the Arbitration Commission, at the age of thirty five, in order to acquire the judicial handle that would allow me to accept appointment as first Chairman of the Australian Law Reform Commission.  It was not so.  I would have been proud to serve out my days in the Arbitration Commission.  But after forty days and forty nights I was appointed to head the Law Reform Commission to which I then devoted nearly a decade of my life.  Yet I retained my commission in the Arbitration Commission.  I continued to visit the Commission on ceremonial occasions and at some annual conferences.  I made good friendships with many of the members of the Commission.  Sir John Moore, with his lethal capacity to ask the telling question at the end of argument.  Justice Terry Ludeke with his incessant, incisive questioning and sharp tongue.  James Robinson, Joe Isaac, Peter Coldham, Ian Sharp - they were all impressive, decisive individuals who played an important role in the industrial life of the country.  I formed firm friendships with Elizabeth Evatt and Mary Gaudron at that time.  Far in advance of other courts and court-like bodies in Australia, the Arbitration Commission had welcomed women to its ranks - and not only as Deputy Presidents.


When in 1983, in anticipation of the conclusion of my service in the Law Reform Commission, I was appointed to the Federal Court of Australia - successor to the Industrial Court - I begged the Government to offer me a dual Commission so that I could retain my links with the Arbitration Commission.   Other Judges of the Federal Court held commissions in the Administrative Appeals Tribunal and other like tribunals.  I saw no reason of principle why a combined jurisdiction, separately exercised, would not be possible and, on occasion, even desirable and useful.  But it was not to be so.  I was obliged to resign my commission in the Arbitration Commission in March 1983.  Later, I was appointed to New South Wales Court of Appeal.  Save for an occasional appeal raising issues of State industrial and employment law, it seemed that my connection with industrial relations, and certainly federal industrial relations,  had finally come to a close.











TEN YEARS ON





In 1990 I was unexpectedly invited by the International Labour Organisation to take part in the Fact Finding and Conciliation Commission on Freedom of Association.  I accepted and was appointed to the panel on South Africa.  I am not sure how this appointment came about.  Presumably it rested on my service in the Arbitration Commission which looked longer on paper than it was in reality.  My task, with two other judges (Sir William Douglas, of Barbados and Justice Rajsoomer Lallah, of Mauritius) was to proceed to South Africa on the eve of the great constitutional changes in that country.  South Africa had walked out of the ILO in the 1960s.  Now it was seeking guidance on its future industrial relations law.  


When we arrived in the country, we found a system of industrial law that was almost wholly undeveloped and ramshackled.  There was no capacity to offer rapid response to industrial disputes which tended to drag on, causing great suffering and economic loss particularly to the black community.  Cases meandered slowly through the general courts.  The situation was intolerable for employer and employee organisations alike.  Drawing on my experience in the Arbitration Commission, we put together proposals for a rapid response to disputes with a system of conciliation and arbitration that would, in some ways, resemble our own.  Perhaps as a reward, Mr Nelson Mandela invited me to attend his inauguration as President of the new South Africa.  It was a moving ceremony in which the new President was acknowledged by the leaders and people - saluted by the defence forces, their medals won in battle against Mr Mandela gleaming in the Pretoria sunlight.  


A few weeks ago I received a copy of the Industrial Relations Act which has been passed by the South African Parliament.  It draws extensively on the ILO report.  The members of the Commission have thus contributed to the development of the new South African law.   South Africans can learn from our mistakes.  But they can also learn about the things we did well.





AND NOW TODAY 





And so we reach the present time.  Newspapers and commentators are full of prophesies of doom for the Australian Industrial Relations Commission.  They talk of industrial battles and of political battles, including in the Senate of the Australian Parliament.  Some even hint darkly of the possibility of constitutional challenges to the Government’s foreshadowed legislation.  


It is not for me to comment upon any of these prospects or prophesies.  They will take their course.  Soon enough, we will know the features of the new industrial relations law and the role in it for the Commission.


My work with the United Nations in a number of countries, has convinced me, if ever I doubted, of the enormous advantages of our system of peaceful democratic change.  We have had such a change in Australia in recent weeks.  The issue of industrial relations law reform was undoubtedly a major question in a hard fought campaign.  The people of Australia have elected a new government which is certainly committed to major reforms.  Those reforms will affect the Commission.  Members of the Commission will work within the framework of new legislation.  They will loyally accept and carry out, as is their duty, the reforms enacted by the Parliament.  They will strive, as in the past, to make the new legislation work effectively.  If there are challenges to the constitutionality of the new laws, the High Court will pass upon them, as it has so often in the past.  Steady, stable institutions will perform their proper functions.  That is the way of our country.


No doubt those who are designing the reforms will reflect upon the long history of national service of the Commission and its predecessors, stretching back to earliest days of the Commonwealth.  It is not by accident that this body has accompanied the Commonwealth over virtually the whole of its history.  It reflects, by now, a peculiar and unique feature of our national life in the field of industrial relations.  New laws, reflecting new ideas will doubtless be to the great advantage of the people of Australia.  So it has been in the past.  So it will be in the future.  Yet those new laws should remember and reflect our nation’s history, including the history of an institution so important as the Industrial Relations Commission.  Those who set out to change the Commission and its role should first be aware of that history.  Any other approach may fail to achieve the goals of the reformers.   This is not to say that any statute or any institution is impervious to change.  Only the Constitution itself seems relatively impervious to formal change.  But change will be more effective, more enduring and successful, if it builds on the past and holds fast to that which is good.


I am the eighth justice of the High Court of Australia to have served for some part of my career in the national conciliation and arbitration body of Australia.  Eight out of forty.  One fifth of them all.  For me, industrial relations has always been fascinating.  I am proud of my association with you.  When the President’s invitation came to deliver this address, I gladly responded.
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