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FORTY YEARS ON





	It is forty years since I first walked up the Union steps to begin my life at Sydney University.  Anyone, by chance, wishing to have a description of that memorable day in March 1956 can read all about it in Clive James’ Unreliable Memoirs.  Clive, Robert Hughes, Jon Bell, Murray Gleeson, Germaine Greer and countless others entered this, the oldest university in Australia.  They came into this Great Hall for the first time to receive the welcome of the Chancellor, Sir Charles Blackburn, well into this eighties but with ten years still to serve.  Chancellors are survivors.  Clive James remembers Robert Hughes that day, as I do, rushing everywhere, huddled  in a long and heavy Oxford-type scarf:  which was a trifle remarkable as Sydney was in the midst of a heatwave.  He notes with embarrassment his own display of the School Christian Movement badge which betokened his spiritual convictions at the time.  I am only grateful that our paths did not cross that fateful day or I would be immortalised in his book for wearing, as I did, the blazer of a school prefect at Fort Street High.  How could I have done such an unsophisticated thing?  Thank goodness, Clive did not notice.  But it shows what a naive lot we were growing up in a lucky country in the 1950s, and privileged to attend its finest university.


	I earned four university degrees at this place.  My brothers (who are with me today) earned four more.  So we attended, as a family, eight ceremonies such as this.  My parents were at them all.  By God’s grace they are with me today.  So is my sister.  She is a nursing sister who tenders to the grievously ill in the great hospital attached to this campus.  These ceremonies become important milestones in the life of a family.  Photographs freeze in time the joys of effort acknowledged and the love of those who sustain us, the graduates.


	I express my heartfelt thanks to the Chancellor, the Senate and the members of the University for honouring me in this way.  I am proud to join today’s graduates.  I did not expect another graduation here.  Gareth Evans, a colleague in student and in later days, once said of my collection of degrees (in contrast to his own of the Oxford variety) that I had concentrated on quantity rather than quality.  I shall have to let him know, subtly and nonchalantly, about today.


	By the sheerest chance, the letter inviting me to accept this high honour arrived on the very morning of the day on which, in the afternoon, I was called out of a meeting to be invited to accept appointment as the fortieth Justice of the High Court of Australia.  Little did I imagine, as I walked up Science Road in my school blazer, or as I sat in this Great Hall in 1962 at my own Law Graduation, that such events lay ahead.  Life has an exquisite unpredictability.


	My mind rushes back through the years to the dear family members, notably my grandmother and great-aunt Lillian who are not here today.  I say to my fellow graduates to cherish this moment.  Without embarrassment, they should acknowledge their love and debt to those who sustained them.  Let the rain come down but such love endures.  Beyond the family members, the people we should remember include the kindergarten and school teachers, comrades in the classrooms and the scholars of this University to whom they will always be indebted.  Thirty and forty years on may you all remember this day as I do the equivalent precious events in my life.





THE LOST LAWYER





	One thing only is sure about today.  It is that in a few days (perhaps a few hours) no one will remember a single word of what I have said.  In all truth, I cannot call to mind any of the wise sayings or jests of any of the eight occasional speakers of the graduations of my family or the hundreds which, as a Fellow of the Senate or as Chancellor at Macquarie University, I heard on these great occasions.  The fledgling graduate is impatient to escape to photographs and praise.  


	But it is a convention of these occasions that you must endure one last lecture in which a spoil-sport of the older generation tries to caution you with admonitions to attempt to be almost as good as they were in life.  It is the office of the aging to press unbidden advice on the young.  What can I, bedecked in doctoral finery, say that will be of any use to the cogitations of young graduates who will have responsibilities for the law, and for society, into the new millennium, long after I am just an occasionally read page in the Commonwealth Law Reports?


	One of the letters which was sent to me to congratulate me on my appointment to the High Court came from a friend of Law Reform days who is now a Professor of Law in the United States.  Accompanying his letter was a book The Lost Lawyer�.  It is written by Professor Anthony Kronman, Dean of Law at the Yale Law School:  possibly now the most influential in the United States of America.  The subtitle of the book is Failing Ideals of the Legal Profession.  My correspondent urged that it was the most important text written on the legal profession in the United States in the past thirty years.  In a typical Australian way, I found such a buildup offputting.  Can we ever escape the cynicism and scepticism that came with the convicts?


	Kronman begins his book with assurance�:





“This book is about a crisis in the American legal profession.  Its message is that the profession now stands in danger of losing its soul.  The crisis is, in essence, a crisis of morale.  It is the product of growing doubts about the capacity of a lawyer’s life to offer fulfilment to the person who takes it up.  Disguised by the material well-being of lawyers, is a spiritual crisis that strikes at the heart of their professional pride”.





	In his summation, Kronman looks back, in a way that we at this ceremony must look forward�:





“The lawyers of my generation now find themselves in positions of authority and power.  Twenty years after graduating from law school, we stand near the top of our profession.  We are partners in our firms and senior professors in our faculties.  And we are beginning to be appointed in large numbers to the courts.  To a significant degree, the stewardship of these institutions, and of the legal profession generally, is in our hands.  When we came to the law, it seemed mysterious and remote.  Yet after an impossibly short time we find that it is we who are the guardians of our profession and responsible for its well-being.  ... This is our hour in the sun.  But the profession we have inherited is not the one we joined”.





If this book is causing such a fuss in the United States, we should perhaps pay heed to it.  Experience teaches that what happens there has a tendency to happen, a decade or so later, here, in Australia.  So why is Kronman so alarmed?





Attorneys, he says, practise law in a different way now than did their forebears.  The best gravitate to huge and impersonal law firms, where time charging rewards the slow and the irresolute.  Where the original ideals of wise and dispassionate advice to clients is enfeebled by a mercantile attitude that lets the client dictate the course of disputes, without the cautionary words that lawyers once gave.  The role of the lawyer in the old days, according to Kronman, involved compassion for the client’s entire predicament, tempered by detachment and also concern for the public good�.  The growing ascendancy of the economic view of the law, and the decline of its self-image as a helping profession, deeply concern Kronman as he surveys the places to which his best and brightest graduates from the Yale Law School go to seek their future;


Advocates are also undergoing change, according to this book.  The old days of complete honesty to the courts and candour and honour in dealings with colleagues have given way, according to Kronman, to a more ruthless effort to win cases upon which huge profits may hang, essential to the lawyer’s business.  The client becomes a “punter”.  The lawyer becomes too much caught up in the client’s speculation.  Whereas in the past, the advocate would conceive of his or her role as being, like that of the judge, to maintain the rule of law, sharing the judicial attitude in that regard, now the advocate is just another businessperson and the client’s cause, ultimately, an investment;  and


I pass over Kronman’s criticism of legal academics for this is definitely not an occasion for me to be critical of them, in however small a degree.  His most scathing comments are reserved for the judges, especially appellate judges.  Under the pressure of case-loads, he says, they have become mere editors of opinion drafts drawn for them by their clerks.  According to Kronman, very few judges in the United States still draft all of their own opinions.  The result is discursive opinion-writing, needless dissents, footnote battles as clerks struggle for their place in the lawbooks with fuzzy reasoning which reflects what he calls the lack of wisdom and “horse-sense”�.





Not everyone in the United States agrees with all of Kronman’s gloomy analysis�.  One writer, recalling the stalwart work of Archibald Cox, Judge John Sirica and the unanimous opinion of the Supreme Court that brought down Richard Nixon� is more optimistic:





“Some say our Law’s in a sorry plight, and folly its fruition.





The answer to that is to set it right, in the Common Law tradition”�.





But there are enough similarities for Australian lawyers to heed the warning.  Cases of outrageous overcharging have occurred.  Time charging spreads its baleful influence.  Pro bono work falls unevenly.  Involvement in law reform, and the other hallmarks of a public-spirited profession, remains patchy.  Commitment to complete honesty with Bench and colleagues is occasionally missing.  The mounting pressure on all courts in Australia demand solutions.  But they must be solutions that still leave time for the advocate to persuade the decision-maker.  And for the judicial officer to reason to his or her own conclusion - not a mere endorsement of the opinion of others.





A PARABLE





	What is it that gives the law its claim to nobility?  I know what gives the healthcare professions that claim.  I have seen my sister’s ministrations which can help to save life and reduce suffering.  Do we in the law have such a claim?


	In my speech at my swearing in at the  High Court, I suggested that it was the law’s contribution to the quest for justice that gives us such a claim.  Justice, according to law, true.  But justice is on our banner.  The “good old days” for which Dean Kronman hankers were not always so good in the law, for Aboriginals, for women, for gays, for Asians, for communists and other minorities in Australia.


	But as I reflected on Kronman’s thesis, It seemed to me that the law’s claim to nobility, at least in Australia, rests on a broader foundation.  It depends upon the integrity of a profession which is not just another money-making business.  It depends upon attorneys putting the client’s interests always above their own.  Upon advocates preserving scrupulously the culture of honesty and candour.  Upon judges accepting the heavy burden of personal decision-making.  Upon all of us retaining our respect for the people whom we serve.


	Long ago, even before I entered this University in my prefect’s blazer an experience imprinted itself on my mind which taught me, in a vivid way, what it was to be a professional person.  My mother fell ill.  Her specialist was in practice in Macquarie Street.  A telephone call was made about her predicament.  The specialist said it was no problem.  He was going that night to the Repatriation Hospital nearby and would call on our home, as he did.  He arrived, resplendent in full military uniform.  It was quite a sight for a twelve year-old child.  Gently and skilfully he went about his consultation.  He treated each one of us, in our small family group, with courtesy, kindness and understanding.  He came into my room to look at my study chart and to give some words of encouragement.  He went off into the dark.  But he left an indelible memory on my impressionable mind.  To take the extra step.  To offer the extra help.  To live by a professional golden rule.  To treat every person under your professional attention as special, unique, a whole human being with a life extending far beyond the professional problem.  To show compassion, tempered with detachment.  To strive to be worthy of the highest ideals of those of the centuries who have gone before.  To offer the profession to the next generation not diminished, as Kronman fears.  But enhanced and, in our case, more sensitive to justice to all under the law.  


	You may think this is hopelessly high-minded Polonian advice�.  But I hope some of you will draw from my life parallels and a message of encouragement and guidance for a life in the law.  There is much wrong to be righted.  We should search for the tools and respond, whenever we can.  We should listen every day for the call of justice under the law.  We should respond where we can.  And we should never forget that our profession is judged by the way we treat those who have no power and no importance who may even be hated;  but come to us in need.


	I close with the only words of an occasional speaker that I can summon to memory from the years I sat through a thousand ceremonies such as this.  A Scottish theologian, speaking from this place, in an accent not unlike my grandfather’s:





“For what we have received from this University.  





And what we will receive by the precious gift of education, in the years to come.





May the Lord make us truly thankful”.
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