SYDNEY GAY & LESBIAN BUSINESS ASSOCIATION

SYDNEY - 18 SEPTEMBER 1995

ENLIGHTENMENT

The Hon Justice Michael Kirby AC CMG*

aurney to enlightenment.
This is the third time that I have addressed this Association. The first
n_cune'&\ in 1983. At that time consentual sexnal conduct between adult males

w.-South Wales (and in most parts of Australia) was completely illegal.
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such @ basis (whether it be race, skin colour, gender, homosexual ortentation,
Landicap, age, oF any other indelible feature of humanity is not only irrational.
tis immoral. The law should provide protection from and redress against it.

In the past fifteen years, the progress that has been made in achieving,
aypaugh jegat reform. educatton and social movements, change in the attitude of
:a\usnaliz;ns towards gay men, lesbians and bi-sexuals, has been remarkable,
«iven the extremety unpromising start. Sadly, the journey of enlighrenment has
l-}ecn accompanied by a less happy journey. At the moment of the achievement
of important legal reforms, the homosexual community of Australia, in
company with brothers and sisters around the world, was hit by the advent of a
wrible endemic. So with the triumphs of legal reform, greater community
enderstanding and moves towards legal enlightenment have come sad and
painful times. Times of much suffering and of terrible pain. The achievements
and the suffering have had a symbiotic relationship. They have been
interweven through the lives of many people in this and other countries, over
the past decade.

I defy anyone to read the book Holding the Man by Tim Conigrave,
without feeling an appreciation of this mixed passage of passion, fulfilment and
pain. It is 2 book to cause anger about unacceptable ‘discrimination and
intolerable suffering. But it is also a book of complete honesty and
appreciation of self-worth of one human being, struggling for enlightemﬁent of
himself and enrichment of the spirit of others. I read the book when I was
recently in Solomon Islands in my first session as President of the Court of
Appeal of that country. 1t is a book for tears, I am afraid. lIts last pages are
most arresting.  Yet, out of the pain, comes a determination which everyone

should fee! to work for improvement. It is a book that tells the story of the

times in Australia.
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Winston Churchill, invited to visit his old school Harrow, was called
ypon i his advanced age to make a speech to the boys. He did so in three
sentences. They were:

"Never give up. Never give up. Never give up.”

This is the message for all those who support the ongoing struggle for

puman fights of all and the particular struggle for homosexual law reform in

Australia.

United Nations' initiatives.

One of my current appointments is as Special Representative of the
Secretary General for Human Rights in Cambodia. In that work, I am able to
call upon my experience in the W.H.O. Global Commission on AIDS. An
important issue for human rights today is the protection of people in every land
from the burden of HIV/AIDS. One of the few benefits which Cambodia
derived from its isolation in the decades before U.N.T.A.C. was its substantial
removal from immediate exposure to the HIV epidemic, But now it is on the
front line, so close to Thailand and Burma. - It is therefore important, for the
protection of the right to life, the right to health and the other human rights
which the United Nations' Covenants guarantee. My work should defend
human rights in the context of HIV/AIDS.

) Unformmnately, Cambodia has not so far been blessed with politicians
who see the issues of AIDS with the ¢larity of Dr Neal Blewett and Dr Peter
Baume. They helped Australia to achieve a bi-partisan, courageous and
generally successful strategy to combat HIV/AIDS. In Cambodia, the
Government and the Phnom Penh Municipality are closing brothels and taking
down signs promoting the use of condoms. When 1 raise this basic issue of

human rights in Cambodia, too many men smile and too many women avert

their eyes, Fortunately, the King of Cambodia is an important ally in this




ar struggle of human rights. He sees clearly its human rights

gdgan'gé within the United Nations to put the issue of sexual orientation where

1ad been expelled from villages and towns for lesbianism is illegal in
c':an countries. In some countries, it was reported, lesbians are
~certified as insane, locked up or stoned. In other couniries they do not
nrofficially exist.!

Aécording to news reports on the conference, the "battle lines" on this
re unremarkable. The United States, Australia, New Zealand, the
y Union, Jamaica, Chile, Slovenia and Macedonia, supported the call
ction.” So did Cuba. South Africa, whose new constitution bans
discrimination on the grounds of sexual orientation 2, was a new ally, important
throughout Africa there is much discrimination on this ground. In

were the Vatican, Iran, Libya, Morocco, Honduras, Guatemala,
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Bt we should also be grateful to the United Nations in its fiftieth year.
AT ‘

education to offer them the gift of understanding. It must be the

finction of the law to offer protection and redress to their potential victims. It
be the role of laws and constitutions and of the advancement of

amental human rights to offer principled guidance to nations and to the

nadian failure.
The initiative of Nick Toonen and Rodney Croome in Australia had to
ipon ‘an international statement of human rights. So far, the Australian
on has not been thought to include a general provision protective of

lesbians and bi-sexuals from irrelevant discrimination. Interestingly,

nd in Australia to provide a principled protection against unreasonable
ination in all of its irrational forms, including on the ground of sexual
onéntgﬁon. The section reads:

IV”J]?. A subject of the Queen, resident in any State, shall nor be
Subject in any other State 1o any disability or discrimination which

would not be equally applicable to him if he were a subject of the
Queen resident in such other State."”
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df_late, the High Court of Australia has found many impertant implied
tees in our Constitution §. The writing of Lionel Murphy, when a Justice
High Court, suggests that there may be other implied rights to be

disc Ve od in the sparse text by those who are willing to read between the lines
s
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missed the action. The Federal Court of Appeal, in a majority

finition of "spouse” to common law relationships. But it was "wholly

“.in doing so, and in treating homosexual couples differently.

el

Ithous ;?ﬂleir relationships could include a sexual aspect, it had nothing to do




stafus, and "conduct” requiring protection. The definition of “spouse” as

to opposite sex relationships re-enforced, in the view of the minority,

Q(:!thed fOHOWing a pOpular ballot known as "Issue 3". That law provided;




The City of Cincinnati and its various Boards and Commissions
ay ot enact ... any ordinance ... rule or policy which provided
“hat homosexual, lesbian, or bisexual orientation, siatus, conduct,
v relationship constitutes, entiiles, or otherwise provides a person
iih the basis 1o have any claim of minority or protected status,
wola preference or other preferential treaiment.”

‘Thie proposition was adopted by the people of the city following a bitter

Elevis n radio and other campaign. Sadly, the theme of homosexuals as

paign’
ot times. The voters of Cincinnati approved the measure by a vote of

to both the Ist and 14th Amendments to the United States
jution, The 1st Amendment guarantees free speech. The 14th

. Sexual orientation is a characteristic which exists
eparately and independently from sexual conduct or behaviour.

: Sexual oriemation is a deeply rooted, complex combination
if factors including a predisposition towards affiliation, affection,
r bonding with members of the opposite and/or the same gender.

Sexual behaviour is not necessarily a good predictor of a
erson's sexual orientation.
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6. Gender non-conformity such as cross-dressing is not
indicative of homosexuality.

8. Sexual orientation is set in at a very early age - 3 1o 5 years
- and is not only involuntary, but is unamenable to change.

9 Sexunal orientation bears no relation to an individual's
abiline to perform, contribule to, or participate in, society.

10, There is no meaningfil difference between children raised
by gays and lesbians and those raised by heterosexuals. Similarly,
children raised by gay and lesbian parents are no more likely to be
gay or lesbian than those children raised by heterosexuals.

J1.  There is no correlation berween homosexuality and
pedophilia. Homosexuality is not indicative of a tendency towards
child molestation.

12.  Homosexuality is not a mental illness.

13, Homosexuals have suffered a history of pervasive,
irrational and invidious discrimination in government and private
employment, in political organization and in all facets of society in
general, based on their sexual orientation.

14, Pervasive private and institutional discrimination against
gays, lesbians and bisexuals often has a profound negative
psychological impact on gays, lesbians and bisexuals.

15, Gays, lesbians and bisexuals are an identifiable group
based on their sexual orientation and their shared history of
discrimination based on that characteristic.

16.  Gays, lesbians and bisexuals are often the target of violence
by heterosexuals due to their sexual orientation.

17 In at least certain crucial respects, gays, lesbians and
bisexuals are relatively politically powerless.

8. Coalition building plays a crucial role in a group’s abiliry
lo obtain legisiation in its behalf Gays, lesbians and bisexuals
suffer a serious inability to form coalitions with other groups in
pursuit of favourable legislation.
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19, No Federal laws prohibit discrimination based on sexual
grientalion. Furthermore, voter back-lash around the country has
Jead to the repeal of numerous laws prohibiting discrimination
agains! gays, lesbians and bisexuals. {n 38 of the approximately
135 state and local communities where some sort of measure
orohibitng discrimination based on sexual orientation has been
adopted, voter iniliated referendums have been placed on the
nilor 1o repeal those gains. 34 of the 38 were approved.

20, The amouni of resources spent by the City on processing
and investigating discrimination complaints by gays, lesbians and
bisexuals is negligible. - City resources spent on processing and
investigating all sexual orientation discrimination complaints is
negligible.

2], The inclusion of protection for homosexuals does not
detract from the City's ability to continue iis protection of other
groups covered by the City's anti-discrimination provisions.

22.  Amending the city charter is a jfar more onerous and
resource-consuming task than is lobbying the City Council or city
administration for legislation; it requires a city wide campaign
and support of a majority of voters. City Council requires a bare
majority to enact or adopt legisiation.

23.  ERNSR campaign materials were riddled with unreliable
data, irrational  misconceptions and  insupportable
misrepresentations about homosexuals.”

,  Onthe footing of these findings, Judge Spiegel concluded:

”

. that gays, lesbians and bisexuals have suffered a history of
invidious discrimination based on their sexual orientation. This is
not a unique conclusion. See_High Tech Gavs v Defense Indus.
Sec. Clearance Office, 8935 F.2d 363, 573 (9th Cir 1990)."

and enforcement of any law based upon "Issue 3".

There have been many similar cases in the United States in recent times.

enforcement of the state's anti-gay rights initiative in December 1994 .
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He held that gays, lesbians and bisexuals belonged to a category entitled to
« tonsttutional protection. He therefore held that "Issue 3" was unconstitutional

_ ! and granted the order for a permanent injunction restraining the implementation

The Supreme Court of Colorado upheld a permanent injunction banning

j



|

-eedings have been brought in Hawaii, along the lines of the ;
W2 ease, objecting to the refusal to issue marriage licences to same sex |
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the Pause that refreshes or a time for consolidation. Injustices, and many of
them; continue. They exist in the letter of laws which discriminate against

.:6Ii'th6 basis of sexual crientation. The Canadian Old Age Security Act

 illustration of many such laws. Many of them exist in Australia.
Many of them affect basic rights such as superannuation or insurance. In the

Struggle against such injustices and in the demand for equal treatment in the
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eve of the 1w, it is vital that citizens committed to human rights - gay and non-
u;l}r' . should, in Churchill's words, "never give up".

) No-one should ever accept utterances of discrimination or prejudice. [
was taught this ar a conference of judges in Canada where a notable woman
adge said that she never accepted sexist comments - whether from witnesses,
;;dvocates or from her colleagues. Her lesson has instruction for all of us.
whenever we see discrimination show its ugly face, we should write to protest.
we should raise our voices. It is only in this way that the unacceptable is
revealed for what it is. This is the way by which progress is achieved and

enlightenment eventually attained. Never give up.

Footmotes
* Chairman of the Executive Committee of the Internationa!l Commission
of Jurists (ICJ). The ICJ has added sexual orientation to the list of
future issues for human rights on its agenda.
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2 E Cameron, "Sexual Orientation and the Constitution; A Test Case for
Human Rights" (1993) 110 South African LI 450. § Bronitt,
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Nicholas Toonen and Australia. Communication to the Human Rights
Committee of the United Nations (Communication 488/1992). See
(1994} 5 Public L Rev 72. See Note, A Funder, "The Toonen Case",
-See {1994) 5 Public L Rev 156, W Morgan, "Sexuality and Human
Rights" (1992) Aust Yearbook Intl, Law 277.

4. E Heinze Sexual Orientation: A Human Right - An Essay on
International Human Rights Law, Martinus Nijhoff, Dordrecht, 1995,
See also J E Halley, "Sexual Orientation and the Politics of Biology: A
Critique of the Argument from Immutability” 46 Stanford L Rev 503
(1994), R Culverhouse and C Lewis, "Homosexuality as a Suspect
Class" 34 Sth Texas L Rev 205 (1993).
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See eg Natiomwide News Pty Limited v Wills (1992) 177 CLR 1 (H Ct
Aust) - implied constitutional right to free speech; Dietrich v The
Queen (1992) 177 CLR 292 (H Ct Aust) - implied constitational right to
fair trial {per Deane J and Gaudron J).

Sillery v The Queen (1981) 180 CLR 353 (H Ct Aust) - implied
limitation on cruel and unusual punishments (per Murphy J, 362).

'Egan & Nesbitt v The Queen, Supreme Court of Canada, 25 May 1995.
850F supp 417 (1994) (US D Ct).

__Séé "Colorado Pushing Gay Rights to High Court", ABA Journal,
December 1954, 34,

Réported The Economist, 1 July 1995, 46 - referring to Baehr v Lewin,

. Washingion Post, 22 February 1995, A 13.
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