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:~!Uin1Jleting dow
n into her gardenS have becom

e legal folklore, so too has the 17th 

if:C
entury L

ondon coffee-honse o
f M

r E
dw

ard L
loyd. 

V
ery little is know

n either about M
r L

loyd or his T
ow

er Street coffee house. 

appears 
that 

he 
took 

no 
personal 

part 
in 

the 
practice 

o
f underw

riting, 

i\\';"'contenting him
self w

ith providing 
congenial 

surroundings 
and 

facilities 
for 

his 

~~:patrons to do business until his death in 1713. 
L

loyd's chief bequest to posterity w
as 

~
~
~
,
~
 

[t:1ns nam
e and the coffee house w

hich bore it. "6 

T
hen, as now

, w
illing parties for fee, individually or collectively, took risks for 

m
erchants against loss at sea: ever a peril o

f m
arine adventures. 

T
he decision to 

~H'accept 
that 

risk, 
and 

for 
w

hat 
price, 

rested 
upon 

the 
participant 

nnderw
riters' 

c.'" 

'-'~valuation o
f the chance o

f loss having regard to the details o
f the voyage provided to 

~~,:,.i,', " 
. "L. them

. 
In

 those infant days o
f m

arine insurance the know
ledge o

f factors pertaining to 

¥~~~7;·X;':~~~,::. the risk lay alm
ost entirely w

ith the person seeking the insurance. 
In

 C
arter v B

oehm
 

"Insurance is a contract based upon speculation. 
The special 

Jacts, 
upon w

hich the contingent chance is to be com
puted, lie 

m
ost 

com
m

only 
in 

the 
know

ledge 
o

j the 
insured only: 

the 
underw

riter trusts to his representation and proceeds upon the 
confidence that he does not keep back any circum

stance in his 
know

ledge, 
to 

m
islead the 

underw
riter into a belieJ that 

the 
circum

stance does not exist, and to induce him
 to estim

ate the 
risque as if it did not exist. " 

Proper 
assessm

ent 
o

f such 
"contingent 

chance" 
necessitated 

the 
full 

and 

com
plete disclosure o

f all factors m
aterial to the risk. 

T
he com

m
on law

 responded to 

this need by holding that all contracts o
f insurance w

ere contracts uberrim
ae fidei. 

M
iller v Jackson [1977J 1 Q

B
 966 (C

A
). 
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e Insurance an
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verage. above, p.g. 
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L
ike m

any other aspects o
f A

ustralian law
, both com

m
on and statute law

, w
h

at 

m
ay b

e described as "A
ustralian m

arine insurance law
" ow

es its origins to the law
 o

f 

Indeed, 
the 

H
igh C

ourt o
f A

ustralia recently 
com

m
ented, 

in 
a 

rather 

" different context, that "A
ustralian law

 is not only the historical successor of, b
u

t is an
 

" organic developm
ent from

, the law
 o

f E
ngland" .13 

W
hile it had been established that 

i'" 

;', the com
m

on law
 o

f A
ustralia could develop indepeudently o

f E
nglish precedent,I4 as 

,s.,;.'-
" 

"" ~egards the general law
 o

f contract the E
nglish law

 rem
ains particularly persuasive. IS 

T
his is especially so in the present case as the M

arine Insurance A
ct 1909 (C

th)I6 is, 

in substance, identical to the E
nglish M

arine Insurance A
ct 1906, w

hich represented a 

"partial codification o
f the com

m
on law

."17 

T
h

e d
u

ty
 o

f utm
ost good faith -

s 23 o
f the M

arine Insurance A
ct 

'D
ivision 4 (ss 23-27) o

f the M
arine Insurance A

ct 1909 (the A
ct) deals w

ith 

disclosure and representations. 
S

ection 23 o
f the A

ct I8 expressly im
poses u

p
o

n
 the 

to the bargain a duty o
f utm

ost good faith. 
T

hat section m
akes it clear that: 

the duty o
f utm

ost good faith applies to
 both the underw

riter and the assured;I9 

and 

M
abo v The State o

f Q
ueensland (N

o,2) (1992) 175 C
L

R
 I, at 29 per B

rennan J; M
ason C1 and 

M
cH

ugh J agreeing. 
A

ustralian C
onsolidated P

ress L
td

 v U
ren (1967) 117 C

L
R

 221; [1969] A
C

 S90 (PC
), 

See also the 
A

ustraliaA
ct 1986 (C

th), 
G

reig and D
avis, The Law

 oleon/raet, above, p.l. 
T

here are constitutional lim
itations upon the A

ustralian Federal Parliam
ent's legislative pow

er to pass 
law

s in respect of insurance. 
See generally J Q

uick and R
 R

 G
arran, The A

nnotated C
onstitution o

f 
the A

ustralian C
om

m
onw

ealth, T
he A

ustralian B
ook C

om
pany. 1901 at §§160 and 185. 

Section 6(1) 
of the M

arine insurance A
ct 1909 (C

tIt) provides: 
"This A

ct shall apply to m
arine Insurance other than State m

arine insurance and 
to State m

arine insurance extending beyond the lim
its o

f the State concerned". 
T

his paper focuses exclusively on the operation of the F
ederallegisiation in A

ustralia, it, by virtue of s 
6(l}, being applicable to international transactions. 
Pan A

tlantic Insurance C
o L

td v Pine Top Insurance C
o L

td (1994} 3 W
LR

 677 (lll.), at 683. 
Section 23 of the M

arine Insurance A
ct 1909 (C

th) provides: 
"A contract o

f m
arine insurance is a contract based upon the utm

ost good faith, 
and, if the utm

ost goodfaith be not obsetved by either party, the contract m
ay be 

avoided by the other party. 1/ 
See also C

arterv B
oehm

 (1766) 3 B
urr 1905, at 1909; 97 E

R
 1162, 1164 per Lord M

ansfield; P
an 

A
lianticInsurance C

o Ltd v P
ine Top Insurance C

o L
td [1994] 3 W

L
R

677 (H
L

), at 717-718 per Lord 
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ihsiness, ought to be know
n by him

" or her. 
H

ence, the assured is required to disclose 
'j'"

 

.actual and constructive know
ledge o

f facts affecting the risk. 25 
Section 24(1) o

f 
i?thp.A

ct also provides: 

<;:. 

that the disclosure by the assured m
ust be m

ade before the contract o
f insurance 

is concluded;26 and 

that failure by the assured to m
ake the necessary disclosure allow

s the insurer 
to "avoid the contract."27 

v -
the "0

 

Section 24(2) o
f the A

ct 28 m
akes the "prudent insurer" the applicable test o

f 
ihnateriaIity." 

B
y that test, a m

aterial circum
stance is one "w

hich w
ould influence the 

1:~:, 

t;judgm
ent o

f a prudent insurer in fixing the prem
ium

, or detennining w
hether he w

ill 
~"." 

'\"iakethe risk".29 
T

hese w
ords suggest that a m

aterial circum
stance is one w

hich w
ould 

See generally L
am

beth, Tem
plem

an on M
arine Insurance, above, pp.26~27. 

See also P
roudfoot v 

. M
onteflore (1867) LR 2 Q

B
 51!, at 521·522. 

For the purposes o
f D

ivision 4 o
f the M

arine Insurance A
ct 1909 (C

th), s 27 oftb
e M

arine Insurance 
A

ct 1909 (C
th) deem

s a contract of m
arine insurance to be "concluded" w

hen: 
" ... the proposal o

f the assu
red is accepted by the insurer. w

hether the policy be 
then 

iSSlied or not; 
an

d for 
the purpose 

o
f show

ing w
hen 

Ihe 
proposal w

as 
accepted, reference m

ay be m
ade to the slip or covering nole or other custom

ary 
m

em
orandum

 of/h
e contract. " 

Provision by s 24(1) of the M
arine Insurance A

cl 1909 (C
th) that failure to disclosure a m

aterial 
circum

stance by the assured allow
s the insurer to avoid the contract appears som

ew
hat UIUlecessary 

having regard to s 23 of the M
arine insurance A

ct 1909 (C
th); full disclosure of m

aterial facts and 
circum

stances being the 
cornerstone of the duty of utm

ost 
good 

faith. 
B

ut 
it 

underlines the 
consequence of non-disclosure. 
Section 24(2) o

f the M
a

rin
e Insurance A

ct 1909 (C
th) provides: 

nE
very circum

stance is m
aterial w

hich w
ould influence the judgm

ent o
f a prudent 

insurer infixing the prem
ium

, or determ
ining w

hether he w
ill take the risk. 

/I 
A

t present the w
eight of judicial opinion favours the "prudent insurer" test of m

ateriality. 
O

ther tests 
of m

ateriality include the N
reasonable insured

lt (see, for exam
ple, Joel v Law

 U
nion and C

row
n 

Insurance C
O

 [l908J 2 KB 863 (C
A

l, at 885; H
o

m
e v P

olonel [1922J 2 KB 364. at 366·367; The 
G

uardian A
ssurance C

o L
id v C

ondongianis (1919) 26 C
L

R
 231, at 

246~247), the "reasonable 
insurer" (see, for exam

ple, Southern 
C

ross A
ssurance C

o L
Id v A

ustralian P
rovincial A

ssurance 
A

ssociotion Ltel (1939) 39 S
R

(N
S

W
) 174 (F

C
), at 187·188; C

lub D
evelopm

ent &
 F

inance C
orp P

ly 
L

td v B
ankers &

 T
raders insurance C

o L
td [1971] 2 N

SW
L

R
 541 (SC

). at S45~ M
arch C

abaret C
lub 

&
 C

asino L
td

 v The L
ondon A

ssurance [1975] 1 L
loyd's R

ep 169 (Q
B

), at 176) and the N
reasonable or 

prudent insurer" (see, for exam
ple. W

oolcolt v Sun A
lliance and L

ondon Insurance L
td [1978] 1 A

ll 
ER

 1253 (Q
B

), at 1257; R
eynolels v P

hoenix A
ssuronce C

o Ltel [1978J 2 L
loj<

!', R
ep 440 (Q

B
), at 

459). 
It m

ay be that the differences betw
een these form

ulations are m
erely sem

antic, the substance of 
aU being substantially the sam

e. 
See L

am
bert v C

o-operatil'e insurance Sociely L
td (1975] 2 L

loyd's 
R

ep 485 (C
A

), at 489; M
arene K

nitting M
ills P

ly
 L

id
 v G

reater P
acific G

eneral Insurance L
td [1976] 

2 Lloyd's R
ep 631 

(PC
). at 642. 

See also B
arclay H

o/dings (AUSI) 
P

ly L
td v B

ritish N
ational 
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 d
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 p
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 h
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 b
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e 
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su
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 d
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en
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is
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ur
e 
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 th

e 
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su
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d 
to
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id
 e
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el
y 
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e 

co
nt

ra
ct

 o
f 

in
su
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nc

e 
w

he
re

 s
uc

h 
di
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lo

su
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 w
ou

ld
 h
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e 

in
fl

ue
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ed
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 p
ru

de
nt

 i
ns

ur
er
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A
rg

ua
bl
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 t
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e 
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su
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l 
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sp
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se

 l
ea

ds
 t

o 
th

e 
"a
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ur

d 
po

si
tio

n"
, 

to
 u

se
 

w
or

ds
 o

f 
K

er
r 

J 
sa

id
 i

n 
B

er
ge

r 
v 

P
ol

lo
ck

,3
3 

"w
he

re
 t

he
 C

ou
rt

 m
ig

ht
 b

e 
sa

ti
sf

ie
d 

th
e 

in
su

re
r 

in
 q

ue
st
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n 

w
ou

ld
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fa
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 n
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 h
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 s
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fl

ue
nc

ed
 e

ve
n 

th
ou

gh
 

ot
he

r 
pr

ud
en

t 
in

su
re

rs
 w
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en
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 c
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4 
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s 
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d 
M

us
tiI

I 
no
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d 
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an
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nt
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,3

5 
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 c
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 f
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 c
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C
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C
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connection betw
een the m

isrepresentation or non-disclosure and the m
aking of the 

contract o
f insurance." (em

phasis added) 

M
ost recently, the H

ouse o
f L

ords in P
an A

tlantic has given effect to such an 
approach. 

C
onsidering s 18(2) o

f the E
nglish M

arine Insurance A
ct 1906 (identical to 

s24(2) o
f the M

arine Insurance A
ct 1909 (C

th)),36 the L
aw

 L
ords held that, before an 

underw
riter could avoid a contract for non-disclosure, the underw

riter had to show
 

that it had actually been induced by the non-disclosure to enter into the policy on the 
relevant term

s. 37 
In

 so concluding, the H
ouse o

f L
ords overruled, in part, the earlier 

holding o
f the E

nglish C
ourt o

f A
ppeal in

 C
ontainer T

ransport International Inc v 
O

ceanus M
utual U

ndenvriting A
ssociation (B

erm
uda) Ltd3

8 ("C
T

f') w
hich, after a 

full review
 o

f the relevant authorities, 
had rejected such an approach.39 

In
 P

an 
A

tlantic4
0 L

ord T
em

plem
an said: 

" 

"In m
y opinion "the judgm

ent o
f a pnldent insurer" cannot be 

sa
id

 to be "influenced" by a circum
stance w

hich, if disclosed, 
w

ould not have aJftcted the acceptance o
f the risk or the am

ount 

, 36 
Lord M

ustill (ibid, at 713) expressed the view
 that the requirem

ent of a causal connection betw
een the 

non-disclosure and entering of the contract of insurance applied also to non-m
arine insurance. 

E
arlier 

in L
am

bert v C
o-operative Insurance SO

C
iety L

td [1975] 2 L
loyd's R

ep 485 (C
A

), at 487, 492 and 493 
the E

nglish C
ourt of A

ppeal held that the "prudent insurer" test of m
ateriality contained in 5 18(2) of 

the E
ngJish M

arin
e insurance A

ct 1906 w
as applicable to non-m

arine insurance. 
In A

ustralia, the 
"prudent insurer" test of m

ateriality in the context of non-m
arine insurance differs slightly. 

T
he 

fonnulation of Sam
uels 1 in M

ayne N
ickless L

td v P
egler [1974J 1 N

SW
LR

 228 (SC
), at 239, m

akes a 
fact m

aterial if it w
ould have "reasonably affected" the m

ind of a prudent insurer in determ
ining 

w
hether he w

ill accept the risk and, if so, for w
hat price and upon w

hat conditions. 
T

he form
ulation 

laid dow
n in the E

nglish and C
om

m
onw

ealth m
arine insurance A

cts refers to a fact w
hich w

ould have 
"influenced" the m

ind of a prudent insurer. 
In the A

ustralian non~marine context, the form
ulation of 

Sam
uels J has been approved or adopted in subsequent cases. 

See, for exam
ple, M

arene K
nitting 

M
ills P

ly L
td v G

reater P
acific G

eneral Insurance L
td [1976] 

2 L
loyd's R

ep 631 
(P

C
). at 

642~ 
N

ational &
 G

eneral Insurance C
o L

td v C
hick [1984] 2 N

SW
L

R
 86 (C

A
), at 108; B

arclay H
oldings 

(A
ust) P

ly L
tdv B

ritish N
ational insurance C

o L
td (1987) 8 N

SW
L

R
 514 (C

A
), at 520, 523 and 526. 

[1994J 3 W
LR

, at 680-681. 681-682. 712,713,714 and 732-733. 
[1984J 1 L

loyd's R
ep 476 (C

A
), at 492, 510-511 and 529. 

See also M
ayne N

ickless v P
egler [197411 N

SW
L

R
 228 (SC

), at 239 per Sam
uels J; Zurich G

eneral 
A

ccident &
 L

iability Insurance C
o L

td v M
orrison [1942] 2 K

B
 53 (C

A
), at 60; G

lasgow
 A

ssurance 
C

orp L
td v W

il/iam
 Sym

ondson &
 C

o (1911) 16 C
om

 C
as 

109, at 119; H
abatsikos v C

ar O
w

ners' 
M

utua/Insurance C
o L

td 11970] V
R

 297 (S
C

), at 306-307; A
von H

ouse L
td v C

ornhil/ Insurance C
o 

L
td

 (1980) 1 A
N

Z Insurance C
ases ~

6
0
4
2
9
 (N

ZH
C

), at 77.227-72,228: £Islon v P
hoenix P

rudential 
A

ustralia L
td

 (1987) 4 ANZ Insurance C
ases ~60·765 (Q

SC
). 

[1994J 3 W
LR

, at 680-681. 
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L
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L
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yd
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so
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 n
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de
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en
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nt

 o
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th
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ar
om

at
ic

 E
dw
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en
te
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w
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se
pa
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te

 b
ut
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lo

se
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el

at
ed
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ue
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io

ns
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to
 b

e 
as

ke
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o
f 

an
 i

ns
ur

er
 w
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 a
vo

id
 a

 c
on

tr
ac

t o
f i

ns
ur

an
ce

 f
or

 n
on

-d
is

cl
os

ur
e 

or
 m

is
re

pr
es

en
ta

tio
n:
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"(
1)

 
D

id
 t

he
 

m
is

re
pr

es
en

ta
tio

n 
or

 n
on

-d
is

cl
os

ur
e 

in
du

ce
 

th
e 

ac
tu

al
 i

ns
ur

er
 t

o 
en

te
r 

in
to

 t
he

 c
on

tr
ac

t 
on

 t
ho

se
 t

er
m

s?
 

(2
) 

W
ou

ld
 th

e 
pr

ud
en

t i
ns

ur
er

 h
av

e 
en

te
re

d 
in

to
 t

he
 c

on
tr

ac
t 

on
 t

he
 

sa
m

e 
te

rm
s 

if
 h

e 
ha

d 
kn

ow
n 

o
f 

th
e 

m
is

re
pr

es
en

ta
tio

n 
o

f 
th

e 
m

is
re

pr
es

en
ta

tio
n 

or
 

no
n-

di
sc

lo
su

re
 

im
m

ed
ia

te
ly

 
be

fo
re

 
th

e 
co

nt
ra

ct
 w

as
 

co
nc

lu
de

d?
 

If
 bo

th
 q

ue
st

io
ns

 a
re

 
an

sw
er

ed
 i

n 
fa

vo
ur

 o
f t

he
 i

ns
ur

er
, 

he
 w

ill
 b

e 
en

til
le

d 
to

 m
'o

id
 t

he
 c

on
tr

ac
t, 

bu
t n

ot
 o

th
en

vi
se

. "
 

"N
or

m
al

ly
",

 e
vi

de
nc

e 
o

f 
th

e 
ac

tu
al

 i
ns

ur
er

 h
im

 o
r 

he
rs

el
f 

w
ill

 b
e 

re
qu

ir
ed

 t
o 

th
e 

co
ur

t 
in

 r
es

pe
ct

 o
f 

qu
es

tio
n 

(l
).

 E
vi

de
nc

e 
o

f 
an

 i
nd

ep
en

de
nt

 b
ro

ke
r 

or
 

w
ill

 o
rd

in
ar

ily
 b

e 
gi

ve
n 

to
 s

at
is

fy
 th

e 
co

ur
t i

n 
re

sp
ec

t o
f q

ue
st

io
n 

(2
).

4
2
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 o
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e 

H
ou

se
 o

f 
L

or
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P
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tl
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w
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o 
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pr

ov
e4

3 
th

e 
ap

pr
oa

ch
 o
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K

er
r 

J 
in
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ge
r 
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P
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ck
.4

4 
T
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w
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 o
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ch
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s 

D
, 
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 h
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 L

or
ds
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p 
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m
e,
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e 

re
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n 

eT
I. 4
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R
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T
he H

ouse of L
ords decision and A

ustralian law
 

In
 the context o

f the A
ustralian M

arine ]lISurance A
ct, w

hether an insurer need 

actually 
be 

influenced 
by 

the 
non-disclosure 

depends 
upon 

the 
m

eaning 
to 

be 

attributed to the w
ords: "w

hich w
ould influence the judgem

ent o
f a prudent insurer", 

in s 24(2) 
o

f the 
A

ct. 
W

hile 
there 

is 
A

ustralian 
authority 

tending 
tow

ard the 

requirem
ent that the insurer should actually have been induced by the non-disclosure 

o
f a 

m
aterial 

fact, 47 
that 

question 
o

f interpretation
48 

has 
not 

yet 
been 

fm
ally 

determ
ined by A

ustralian law
. 

T
here are, I think, tw

o substantive m
atters o

f legal 

. principle w
hich w

ould favour the adoption in A
ustralia of the holding established by 

the H
ouse of L

ords in Pan A
tlantic. 

First, the identical w
ording o

f the provisions concerned
49 and the legislative 

history of the A
ustralian M

arine ]lISurance A
ct m

ake the decision o
f the H

ouse of 

L
ords extrem

ely persuasive. 
A

s has been said m
any tim

es, this is an area o
f the law

 

.. w
here judges m

ust be w
illing to subordinate their ow

n fancies to the needs o
f com

m
on 

. international legal principles understood throughout a global industry. 

47 

48 

49 

In W
estern A

ustralian Insurance C
o L

td
 v D

ayton (1924) 35 C
LR

 355, Isaacs A
C

J (w
ith w

hom
 G

avan 
D

uffy J agreed) said, at 379-380: 
"The test o/m

ateriality is w
hether in view

 o
f "011 the circum

stances at the tim
e", 

w
hich include o

f course, the fu
ll circu

m
stan

ces o
f the fact undisclosed, that fact 

w
ould have influenced the C

om
pany as a prudent insurer in fixing the prem

ium
 or 

in 
determ

ining 
to 

accept Ihe 
risk. 

B
ut 

it m
ust 

not 
be 

fO
rgotten 

that 
"the 

circum
stances" include the know

ledge. the practice an
d the proved conduct o

U
h

e 
insurer. 

If. for instance. it w
ere the know

 practice o
f a com

pany to disregard a 
certain class o

f facts, the non~disclosure o
f such a fact w

ould not prim
a facie qua 

that com
pany be m

aterial, how
ever it m

ight he w
ith regard to another com

pany. n 
(em

phasis added). 
See also B

arclay H
oldings ?4usV

 P
ty L

td v B
ritish N

ational Insurance C
o Ltd (1987) 8 N

SW
L

R
 514 

(C
A

). at 517. 520 and 525; V
isscher E

nterprises P
ty LId v Southern P

acific Insurance C
o L

td [1981] 
Q

dR
 561 (F

C
). at 587~588; ltobar P

ty L
td

 v M
ackinnon and C

om
m

ercial U
nion A

ssurance C
o PLC

 
(1985) 3 A

N
Z

 Insurance C
ases ~

6
0
-
6
1
0
 (Q

S
C

). at 78,722-78.723. 
In Pan A

tlantic insurance C
o L

td v Pine Top Insurance C
o LId [19941 3 W

LR 677 (H
L

) the H
ouse of 

Lords considered this issue in the context of the A
larine Insurance A

ct 1906 (U
K

). 
In that case the 

resolution of the issue w
as considered to be a m

atter of interpretation of the provisions of the A
ct. See 

esp. at 681 -682 per L
ord G

off o
f C

hieveley and at 712 per L
ord M

ustill. 
M

arine Insurance A
ct 1906 (U

K
), s 18(2) and M

arine Insurance A
ct 1909 (C

th), 24(2). 
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L
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 o

f 
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ne
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 o
f m
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en
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 d
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 t
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 p
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n 
o
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in

du
ce

m
en
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Th
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ca
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o
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 m
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pr
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 b

e 
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ye
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u

" u'v court w
ould adopt the reasoning and process o

f interpretation outlined in the 
:~;'~t/·" 

" 

A
tlantic. 

B
ut I w

ill say no m
ore in case the issue falls to be determ

ined by m
e 

I should hate to be disqualified from
 exercising an independent m

ind on 

Som
e general com

m
ents on the desirability o

f a causal connection 

L
eaving 

aside 
the 

tw
o 

questions 
just 

dealt 
w

ith, 
there 

are 
som

e 
general 

'com
m

ents w
hich can be m

ade o
f the causal requirem

ent propounded by the H
ouse o

f 
L

ords in P
an A

tlantic. 
T

he E
nglish C

ourt o
f A

ppeal has been m
uch and variously 

~, . 

.. criticised 55 for its decision in C
T

I. 
It is particularly relevant to consider tw

o o
f those 

general criticism
s. 

First, it had been suggested that the law
 as established by C

TJ w
as "too harsh" 

in that it deprived "the assured o
f recovery for a genuine loss by perils insured against 

even if the m
isrepresentation or non-disclosure had no bearing on the risk w

hich 
br6ught about the loss. "56 

L
ord T

em
plem

an in P
an A

tlantic said,57 in em
phatic term

s: 

"If this is the result o
f the judgm

ents o
f the C

ourt o
f A

ppeal in 
the [C

T
Il case then J m

ust disapprove o
f that case. 

If accepted, 
this subm

ission w
ould give carte blanche to the avoidance o

f 
. >

 
insurance 

contracts 
on 

vague 
grounds 

o
f 

non-disclosure 
. 

supported by vague evidence even though disclosure w
ould not 

have m
ade any diffirence. " 

In P
an A

tlantic Insurance C
o L

Id v P
ine Top Insurance C

o L
td [1994] 3 W

LR
 677 (H

L
), at 692-695, 

Lord M
ustill outlines nine of the "principal" com

plaints m
ade against the C

ourt of A
ppeal's decision 

in C
ontainer T

ransporl Intem
ational Inc v O

ceanus M
utual U

ndenvriting A
ssociation (B

ennuda) LId 
[198411 L

loyd's R
ep 476 (C

A
l. 

P
an A

tlantic Insurance C
o L

Id
 v Pine Top Insurance C

o L
td [1994] 3 W

LR
 677 (H

L), at 692 per Lord 
M

ustill. 
ibid, at 680-68 I. 
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assertion by the insurer that those im
pliedly w

aived tenns are in fact applicable to 
entitle it to escape the obligations otherw

ise assum
ed. 

It had been suggested that the law
 w

as "too harsh" in that it deprived "the 
assured o

f his recovery even if full and accurate disclosure w
ould have done no m

ore 
. than cause the actual underw

riter, or the hypothetical prudent underw
riter to insist on 

one rate o
f prem

ium
 rather than another. "61 

I w
ould agree w

ith L
ord M

ustiII 62 that 
there is an elem

ent o
f prim

a facie attractiveness about a solution w
hich involves an 

., elem
ent o

f "proportionality". 
In

 the case of "innocent" non-disclosure, a concept o
f 

"proportionality" could take a num
ber o

f fonns, tw
o o

f w
hich include: 

that the insurer pay to the assured a proportion o
f the claim

, calculated by 
reference to the difference betw

een the prem
ium

 w
hich w

as in fact paid and the 
prem

ium
 w

hich w
ould have been payable had there been full disclosure; and 

. (2) 
that the assured be required to pay the correct prem

ium
 payable had there 

initially been full disclosure before the insurer w
ill be required to 

pay the 
claim

. 63 

A
ssum

ing the insurer to be unable to show
 that the non-disclosure w

as anything 
"innocent", 

a 
num

ber 
o

f possibilities 
arise 

w
hich 

detract 
from

 
the 

initial 
attractiveness o

f a concept o
f "proportionality" . 

T
he concept involves an elem

ent o
f 

• s~If-insurance: tacitly encouraging assureds not to m
ake full disclosure in an attem

pt 
to benefit from

 a low
er prem

ium
. 

T
hose assureds so inclined are 

invited by the 
·;L concept o

f "proportionality" to chance a non-disclosure upon the basis that, should 
;~'; .. that non-disclosure be catalogued, by a court or otherw

ise, to be "innocent", recovery 
-, 

" 

from
 the 

insurer w
ill 

stilI 
be possible, 

either at a reduced level 
or after further 

ib
id

, at 693 per Lord M
ustin. 

Id
 .. 

Law
 C

om
m

ission of E
ngland and W

ales, Insurance Law
: N

on-D
isclosure and B

reach o
j W

arranty 
(N

o. 104), 1980, at para 4.4f. 
See also s 28(3) of the Insurance C

ontract A
ct 1984 (C

th), extracted at 
n.76 below

. 
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of m
ateriality and the im

position o
f a requirem

ent for causal connection betw
een the 

non-disclosure o
f a m

aterial circum
stance and the 

entering 
into 

o
f a contract o

f 

insurance are both concerned w
ith the requirem

ent o
f actual inducem

ent, the practical 

effect o
f the 

"decisive influence" 
test m

ay 
be 

the 
encouragem

ent o
f an 

unduly 

restrictive passage o
f inform

ation betw
een the assured and the insurer. 

T
he L

aw
 

L
ords decided that this w

as not desirable as a m
atter of legal policy. 

A
 risk o

f the 

"decisive influence" test w
as that assureds w

ould disclose only circum
stances w

hich 

they w
ere advised w

ould be o
f "decisive influence" to the prudent insurer. 

A
w

are o
f 

that fact, a truly careful insurer w
ould have to inquire for itself, specifically, as to all 

those circum
stances w

hich, w
hile not "decisive", w

ould collectively influence the 

assessm
ent and acceptance o

f the risk. 
O

f course, the insurer's gathering o
f such 

inform
ation w

ould have a price. 
It is not unreasonable to suppose that, ultim

ately, the 

consum
ers o

f goods w
hich had been the subject of som

e form
 o

f m
arine insurance 

w
ould pay that price. 

L
eaving aside the m

erits o
f the extent o

f the disclosure presently required, the 

approach adopted by the H
ouse o

f L
ords in P

an A
tlantic encourages full disclosure o

f 

all m
aterial circum

stances w
hich collectively, as opposed to individually, are decisive 

upon the assessm
ent and acceptance o

f the risk. 
T

hat approach does not place any 

burden extra to that already upon insurers to gather infonnation and thereby avoids the 

potential of that extra cost. 
G

iven the desirability of the need for actual inducem
ent, 

the approach o
f the H

ouse o
f L

ords in P
an A

tlanlic appears to achieve this object in a 

m
ore cost appropriate m

anner than that offered by the "decisive influence" test o
f 

m
ateriality. 

H
ow

ever, as w
ill be discussed below

, the present test o
f m

ateriality as 

endorsed by P
an A

tlantic is itself open to criticism
 upon the different basis that it 

onerous 
a task 

on an 
assured seeking to 

com
ply w

ith the 
disclosure 

obligation. 
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provision, the Insurance C
ontracts A

ct does 
not apply to 

contracts to 
w

hich 
the 

... M
arine Insurance A

ct applies.?1 

T
he A

ustralian L
aw

 R
efonn C

om
m

ission did not propose that the 
duty o

f 
utm

ost good faith should be abandoned entirely, 
in favour o

f som
e new

 concept. 
Indeed the C

om
m

ission recognised the utility {If the concept. 
T

he C
om

m
ission said: 72 

"The 
orlgm

 
o

f the 
duty 

o
f disclosure 

lay 
in 

the 
superior 

know
ledge 

o
f factors 

relevant 
to 

the 
risk w

hich 
the 

insured 
possessed 

in 
early 

m
arine 

insurance, 
w

hen 
underw

riting 
expertise w

as in its infancy. 
It is often said that position has, in 

m
ost cases 

o
f insurance, 

now
 

been 
reversed: 

insurers 
have 

available 
to 

them
 

sophisticated 
statistical 

data 
and 

obtain 
inform

ation on m
any aspects o

f the risk w
hich they undertake. 

It 
is true that the insurer has superior, even exclusive, know

ledge 
o

f statistical 
m

ailers 
relevant 

to 
num

erous 
categories 

and 
subcategories o

f risk. 
B

ut it does not have superior know
ledge 

o
f factors peculiar to the particular risk. 

It does not know
 that 

the life to be insured has been the subject to death threats, that a 
house proposed for insurance has been rew

ired by its inexpert 
ow

ner rather than a qualified electrician, 
or that the insured 

under a houseow
ner'slhouseholder's policy has been convicted 

o
f theft on three separate occasions. 

F
actors such as these are 

likely to be in the exclusive know
ledge o

f the insured 
There are 

econom
ic 

reasons 
w

hich 
prevent 

insurers 
from

 
m

aking 
an 

independent 
investigation 

o
f 

each 
and 

every 
proposal, 

particularly 
in 

respect 
o

f 
such 

classes 
as 

houseow
ner'slhouseholder's 

and 
m

otor 
vehicle 

insurance. 
P

rim
e reliance in these areas m

ust be placed on the insured's 
answ

ers to the questions asked o
f him

 by the insurer. " 

C
learly the C

om
m

ission recognised the im
portance o

f the duty o
f utm

ost good 
faith and the potential cost o

f abandoning the doctrine. 
H

ow
ever, the C

om
m

ission 

Section 9 (1) of Insurance C
ontracts A

ct 1974 (C
th) provides: 

"E
xcept as otherw

ise provided by this A
ct. this A

ct does not apply to or in relalion 
to contracl and proposed contracts ~ 

(dj 
to or in relation to w

hich the M
arine Insurance A

ct 1909 applies ... 1/ 
T

he Law
 R

efonn C
om

m
ission, Insurance C

ontracts (A
LR

C
 20), A

G
PS, 1982, at para 175. 
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"particular insurer" 
and 

"actual 
or 

reasonable 
insured" 

test 
o

f m
ateriality. 

Sim
ilarly, in contrast to the situation in m

arine insurance, the assured in general 

insurance is not deem
ed to have 

constructive know
ledge o

f m
aterial facts, 

m
ateriality in general insurance concerning itself only w

ith "every m
atter that is 

know
n to the insured";75 and 

(2) 
In

 contrast to the insurer's ability to avoid entirely the contract o
f insurance for 

a breach o
f the duty o

f disclosure in the context o
f m

arine insurance, an insurer 

in the context o
f general insurance can only avoid entirely the contract o

f 

insurance for non-disclosure w
here that non-disclosure is fraudulent, but not 

w
here the insurer w

ould have entered into the contract o
f insurance upon the 

sam
e tenns had there been full disclosure. 

W
here the non-disclosure is not 

fraudulent then the insurer's liability is iim
ited to an am

ount w
hich w

ould place 

the insurer in a position had there been full disclosure.1
6 

C
learly, the rem

edies 

o
f the insurer for non-disclosure are significantly restricted. 

Significant also is 

the im
position o

f a causality requirem
ent in a m

anner sim
ilar to 

that now
 

im
plied by the H

ouse o
f L

ords in P
an A

tlantic and the im
position o

f concept o
f 

"proportionality" w
here the non-disclosure com

plained o
f is not fraudulent. 

75 
76 

Insurance C
antracts A

ct 1984 (C
th). s 21(1). 

Section 28 o
f the Insurance C

ontracts A
ct 1984 (C

th) provides: 
"(1). 

This section applies w
here the person w

ho 
becam

e 
the 

insured under a 
contract o

f general insurance upon Ihe contract being entered into -
(a) 

failed to com
ply w

ith the duty o
f disclosure: or 

(b) 
m

ade a m
isrepresentation to the insurer before the contract w

as entered 
in

to
, 

but does not apply w
here the insurer w

ould have entered into the contract for the 
sam

e prem
ium

 and on the sam
e term

s and conditions even if the insured had not 
failed to com

ply the duty a/disclosu
re or had not fa

iled
 10 com

ply w
ith the duty o

f 
disclosure or had not m

ade the m
isrepresentation before the contract w

as entered 
into. 
(2). If the failure w

as fraudulent or the m
isrepresentation w

as m
ade fraudulently, 

the insurer m
ay avoid the contract. 

(3), If the insurer is not entitled to avoid the contract or, being entitled to avoid 
the contract (w

hether under sub-section (2) or otherw
ise has not done so, 

the 
liability o

j the insurer in respect o
f a claim

 is reduced to the am
ount that w

ould 
place him

 in a position in w
hich he w

ould have been if the failure h
ad not occured 

or the m
isrepresentation had not been m

ade. " 

-
2

0
-



D
o 

th
es

e 
de

ve
lo

pm
en

ts
 i

n 
th

e 
fi

el
d 

o
f 

th
e 

A
us

tr
al

ia
n 

la
w

 o
f 

ge
ne

ra
l 

in
su

ra
nc

e 

de
m

on
st

ra
te

, 
or

 s
ug

ge
st

, 
th

at
 t

he
 d

oc
tr

in
e 

o
f 

ut
m

os
t 

go
od

 f
ai

th
 i

n 
m

ar
in

e 
in

su
ra

nc
e 

is
 

01
1t 

o
f d

at
e?

 
In

 p
ri

nc
ip

le
, 

N
o.

 
A

 c
on

tr
ac

t 
o

f 
in

su
ra

nc
e 

re
m

ai
ns

 a
 c

on
tr

ac
t b

as
ed

 u
po

n 

sp
ec

ul
at

io
n.

 
T

he
 u

nd
er

w
ri

ti
ng

 o
f t

ha
t 

sp
ec

ul
at

io
n 

is
 v

er
y 

la
rg

el
y 

de
pe

nd
en

t 
up

on
 t

he
 

un
de

rw
ri

te
r'S

 a
bi

li
ty

 t
o 

pr
op

er
ly

 a
ss

es
s 

th
e 

ri
sk

. 
It

 r
em

ai
ns

 t
he

 c
as

e 
th

at
 d

es
pi

te
 t

he
 

. 
ev

er
 i

nc
re

as
in

g 
ge

ne
ra

l 
in

fo
rm

at
io

n 
he

ld
 b

y 
th

e 
in

su
re

rs
, 

th
e 

as
su

re
d 

no
rm

al
ly

 h
as

 t
he

 

pa
rt

ic
ul

ar
 a

nd
 p

ec
ul

ia
r 

kn
ow

le
dg

e 
o

f 
its

 v
en

tu
re

. 
N

or
m

al
ly

 t
he

 a
ss

ur
ed

 k
no

w
s 

th
e 

fa
ct

s 
w

hi
ch

 a
re

 u
lt

im
at

el
y 

de
te

rm
in

at
iv

e 
fo

r 
th

e 
ac

ce
pt

an
ce

 o
f 

th
e 

ri
sk

 a
nd

, 
if

 so
, 

up
on

 

'w
ha

t 
co

nd
it

io
ns

 a
nd

 f
or

 w
ha

t 
pr

ic
e.

 
N

ev
er

th
el

es
s,

 i
t 

is
 m

y 
vi

ew
 t

ha
t 

th
e 

pr
es

en
t 

. m
an

if
es

ta
ti

on
 o

f 
th

at
 d

ut
y 

o
f 

ut
m

os
t 

go
od

 f
ai

th
 i

n 
th

e 
fi

el
d 

o
f 

m
ar

in
e 

in
su

ra
nc

e 
is

 i
n

 

ne
ed

 o
f r

ef
or

m
. 

D
ev

el
op

m
en

ts
 o

f t
h

e 
co

m
m

on
 l

aw
 i

n 
A

us
tr

al
ia

 

I 
w

il
l 

as
su

m
e 

th
at

, 
in

 t
he

 a
bs

en
ce

 o
f s

pe
ci

fi
c 

le
gi

sl
at

iv
e 

en
ac

tm
en

t 
on

 t
he

 p
oi

nt
, 

th
e 

A
us

tr
al

ia
n 

co
ur

ts
 w

ou
ld

 f
ol

lo
w

 t
he

 l
ea

d 
o

f 
th

e 
H

ou
se

 o
f 

L
or

ds
 i

n 
Pa

n 
A

lla
nt

ic
. 

: T
he

y 
w

il
l 

im
pl

y 
in

to
 t

he
 M

ar
in

e 
In

su
ra

nc
e 

AC
I 

th
at

 r
ed

re
ss

 f
or

 n
on

-d
is

cl
os

ur
e,

 o
r 

.ir
id

ee
d 

m
is

re
pr

es
en

ta
ti

on
, 

m
us

t 
be

 
co

nd
it

io
na

l 
up

on
 

th
at

 
no

n-
di

sc
lo

su
re

 
ha

vi
ng

 

ac
tU

al
ly

 i
nd

uc
ed

 t
he

 i
ns

ur
er

 t
o 

en
te

r 
in

to
 t

he
 c

on
tr

ac
t 

o
f 

in
su

ra
nc

e 
up

on
 t

he
 t

er
m

s 
an

d 

co
nd

iti
on

s 
it

 d
id

. 
S

uc
h 

an
 a

pp
ro

ac
h 

re
so

lv
es

, 
at

 l
ea

st
 to

 s
om

e 
de

gr
ee

, 
tw

o 
di

ff
ic

ul
ti

es
 

w
hi

ch
 m

ig
ht

 o
th

er
w

is
e 

re
qu

ir
e 

re
fo

rm
: 

Fi
rs

t, 
it

 a
vo

id
s 

th
e 

si
tu

at
io

n 
w

hi
ch

 e
xi

st
ed

 

be
fo

re
 P

an
 A

tla
nt

ic
, b

y 
w

hi
ch

 t
he

 la
w

, 
in

 E
ng

la
nd

 a
t 

le
as

t, 
al

lo
w

ed
 a

n 
in

su
re

r 
to

 a
vo

id
 

Ii. 
co

nt
ra

ct
 e

nt
ir

el
y 

w
he

re
 f

ul
l 

di
sc

lo
su

re
 w

ou
ld

 n
ot

 h
av

e 
m

ad
e 

an
y 

di
ff

er
en

ce
 t

o 
it

s 

ac
ce

pt
in

g 
th

e 
ri

sk
 i

n 
fa

ct
. 

S
ec

on
dl

y,
 i

t 
ad

ds
 a

 r
ef

er
en

ce
 t

o 
th

e 
"p

ar
ti

cu
la

r 
in

su
re

r"
 a

s 

'{·
;:'

~r;
·~'

{!)
.,'

i::
·, 

w
el

l 
as

 t
he

 "
pr

ud
en

t 
in

su
re

r"
. 

T
ha

t 
is

, 
al

th
ou

gh
 t

he
 s

ta
nd

ar
d 

o
f 

m
at

er
ia

li
ty

 r
em

ai
ns

 
:1-

'~:
',f

,-·
y::

..x
:<i

~5~
\ 

. '.o
bj

ec
tiv

el
y 

th
at

 o
f 

th
e 

"p
ru

de
nt

 in
su

re
r"

, 
th

e 
su

bj
ec

ti
ve

 e
ff

ec
t 

o
f 

th
e 

no
n-

di
sc

lo
su

re
 o

n 

pa
rt

ic
ul

ar
 i

ns
ur

er
 is

 u
lt

im
at

el
y 

de
te

rm
in

at
iv

e.
 

B
ot

h 
o

f t
he

se
 d

ev
el

op
m

en
ts

 h
av

e 
th

e 

~:"
.::

)'"
~:'

.-;
'''

 .• U
~'

''
 o

f 
cu

rt
ai

li
ng

 i
m

pr
ud

en
t 

un
de

rw
ri

ti
ng

 p
ra

ct
ic

es
 b

y 
pa

rt
ic

ul
ar

 u
nd

er
w

ri
te

rs
. 

It
 

~:i
.'-

'S7
~'·

_:£
'(~

~~~
-

-, 
no

 l
on

ge
r 

be
 o

pe
n 

to
 s

uc
h 

un
de

rw
ri

te
rs

 t
o 

se
ek

 t
he

 c
ou

rt
's

 a
ss

is
ta

nc
e 

to
 a

vo
id

 

an
 

im
pr

ud
en

tl
y 

st
ru

ck
 

ba
rg

ai
n 

up
on

 t
he

 
ba

si
s 

th
at

 a
 

hy
po

th
et

ic
al

 
"p

ru
de

nt
 

-
21

 -



insurer" w
ould have been influenced by the circum

stance had it been disclosed. 
T

his 
is especially the case w

here an underw
riter accepts a risk upon the basis o

f the risks' 
acceptability w

ithin the underw
riter's ow

n global risk m
anagem

ent strategy. 
T

hat is, if 
it could be show

n that an underw
riter accepted the risk upon the predom

inant or sole 
basis that its inform

ation and inform
ation system

s deem
 the risk acceptable, then it 

... could hardly be 
said that the 

underw
riter w

as actually induced to 
enter into the 

contract by any disclosure or non-disclosure o
f the assured. 

A
voidance o

f the contract 
o

f insurance for non-disclosure in those circum
stances w

ill be seriously challenged by 
the requirem

ent o
f actual inducem

ent. 
It seem

s likely that the principles established 
by the H

ouse o
f L

ords in P
an A

tlantic in this respect w
ould be adopted by the 

A
ustralian courts. 

B
ut is this enough? 

T
here is a rather draconian elem

ent in the present law
 w

hich allow
s the total 

avoidance o
f the contract o

f insurance for the assured's non-disC
fosure, fraudulent or 

. otherw
ise. 

T
his is especially the 

case 
in m

arine 
insurance w

here m
ateriality, 

in 
theory, can be so rem

ote from
 the actual assured as a circum

stance constructively 
know

n by the assured and influential to the m
ind o

f prudent insurer, but actually 
unknow

n and irrelevant to the assured.1
7 

O
f course, one m

ust take into account that 
ordinarily the players in a bargain o

f m
arine insurance are not consum

er and highly 
resourced insurance com

pany, as is the case ordinarily in general insurance. 
P

arties to 
.. a m

arine insurance contract tend tow
ard greater, although rarely equal, equality o

f 
bargaining pow

er. 
T

hey ordinarily engage in contracts o
f m

arine insurance as a m
atter 

of course, not exceptionally. 
If these are the circum

stauces in w
hich the m

arine 
insurance is w

ritten then the law
 is perhaps right to dem

and higher standards than 
those expected in the general insurance m

arketplace. 
Indeed, m

any o
f the reform

s 
im

plem
ented by the Insurance C

ontracts A
ct w

ere aim
ed at redressing this perceived 

im
balance apt for the typical insured in a general insurance situation. 

77 
M

arine Insurance A
ct 1909 (C

th), ss 24(1) and 24(2). 
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sam
uels J 

in 
M

ayne 
N

ickless 
L

td 
v 

P
egler,83 

w
here 

his 
H

onour 
spoke 

of a 
circum

stance being "m
aterial" if it "w

ould have reasonably affected the m
ind o

f a 
prudent insurer in determ

ining w
hether he w

ill accept the insurance, and if so, at w
hat 

prem
ium

 and on w
hat conditions." 

T
he w

ords "reasonably affected" in Sam
uels J's 

test, I considered: 84 

" ... to require that the effect on the m
ind o

f the insurer ... should 
be som

ething m
ore 

than 
the 

effict produced b
y inform

ation 
w

hich the insurer w
ould have been generally interested to have. 

If, though interested to have ii, such inform
ation w

ould not, 
in 

the end, have determ
ined for a reasonably prudent insurer the 

acceptance or rejection o
f insurance, the selling o

f the prem
ium

 
or the allachm

ent o
f conditions, 

there is not such effic! on the 
m

ind a
s requires 

disclosure. 
The 

inform
ation, 

although 
o

f 
interest, 

is not m
aterial. 

A
s such it is not inform

ation w
hich 

m
ust be disclosed by the insured" 

U
pon 

reflection, 
this 

w
as 

in 
effect, 

as 
w

as 
the 

"decisive" 
influence 

test 
subm

itted in
 P

an A
tlantic, an attem

pt to m
ove the desirable causal requirem

ent, or 
, lack thereof, from

 relevance to the creation o
f the contract to the test o

f m
ateriality. 

O
f course, the test of m

ateriality favoured by m
e in B

arclay H
oldings did not go as far 

, 'as the "decisive influence" test unsuccessfully advocated before the H
ouse o

f L
ords in 

" P
an A

tlantic. 
B

ut it m
ay have gone further than that endorsed by the H

ouse o
f L

ords 
• 'in P

an A
tlantic. 

B
y that decision, a m

aterial circum
stance is one that w

ould have an 
effect on the m

ind o
f a prudent insurer.85 

W
hile 

it is difficult to 
ascertain, 

the 
practical effect o

f a test o
f m

ateriality based upon notions o
f causality and a non

disclosure causality requirem
ent in the creation o

f the contract o
f insurance m

ay be 
identical, if not very sim

ilar. 
Y

et, even if that is the case, such a broad concept of 
"m

ateriality" as applies in the 
context o

f the M
arine insurance A

ct continues to 

[1974]1 N
S

W
L

R
 228 (sq

, at 239. 
(1987) 8 N

S
W

L
R

, at 517. 
P

an A
t/an

n
e Insurance C

o L
td v P

ine T
op Insurance C

o L
td [1994] 3 W

L
R

 677 (H
L

), at 6
8
2
~
8
3
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expression uberrim
a fides 

w
as an 

"alien, 
vague, 

useless 
expression 

w
ithout 

any 

particular m
eaning in law

", not being capable o
f being used in their law

 "for the 

purpose o
f explaining the juristic basis o

f the duty to disclose a m
aterial fact". 

T
hat 

being so, the A
ppellate D

ivision w
as o

f the finn view
 that "our law

 o
f insurance has 

no need for uberrim
a fides and the tim

e has com
e to jettison it. "89 

Y
et, the juristic base o

f m
uch o

f the com
m

on law
 o

f A
ustralia rests upon 

concepts and doctrines w
hich, w

hen considered in the abstract, are both uncertain and 

w
ithout m

eaning. 
For, 

exam
ple, 

fundam
ental 

to 
the 

law
 o

f negligence 
are 

the 

concepts o
f the "reasonable person", "reasonable foreseeability" and "proxim

ity. "90 

E
quity looks to concepts such as "unconscionable dealing"91 and the "unconscientious 

departure" from
 the subject m

atter o
f an assum

ption.92 
C

ontract pennits recovery o
f 

dam
ages in the event o

f breach if such loss "m
ay reasonably be supposed to have been 

.in the contem
plation o

f both parties" 
at the tim

e 
they m

ade the 
contract, 

as 
the 

probable result o
f the breach o

f it. 93 
O

ne seeks to overturn crim
inal convictions upon 

the 
ground 

that 
they 

w
ere 

"unsafe 
and 

unsatisfactory. "94 
O

r 
to 

claim
 

that 
an 

opponent's legal professional privilege has been im
pliedly w

aived because it w
ould be 

89 
1985 (1) A

D
 419 (SA

SC
(A

pp.D
iv», at 433. 

T
he C

ourt held, after a review
 of the m

anner o
f reception 

of law
 into South A

frica and the juristic developm
ent of the law

 relating m
arine insurance, that the 

law
 o

f South A
frica did not recognise uberrim

a fides as category of good faith. 
R

ather, the R
om

an
D

utch juristic base of South M
rican law

 recognised only bona fides and m
ala fides as categories of 

good faith. 
A

n O
rdinance of 1570 m

ade a contract o
f insurance "indisputably a contract bonae fide;": 

ib
id

, at 432, 
U

pon that basis the C
ourt held that m

ateriality w
as to be tested by deciding, upon 

consideration of the relevant facts of the particular case, w
hether or not the undisclosed inform

ation or 
facts w

ere reasonably relative to the risk or the 
assessm

ent of the prem
ium

s. 
adjudged by the 

reasonab1e m
an: ibid, at 435. 

See, for exam
ple. Jaensch v C

offey (1984) 155 C
L

R
 549, per G

ibbs C
J and D

eane 1. 
See, for exam

pJe, The C
om

m
ercial B

ank o
f Australia L

td v A
m

adio (1983) 151 C
LR

 447. 
See, for exam

ple, in the context of estoppel by conduct, The C
om

m
onw

ealth v V
erw

ayen (1990) 170 
C

L
R

 394, at 444-445 per D
eane J. 

H
adley v B

axendale (1854) 9 E
x 341, at 355; 156 E

R
 145, at 151. 

A
lthough the operation o

f that rule 
does not require that the parties have actually subjectively contem

plated such a loss. 
It is enough that 

a reasonab1e person in the position of the parties ,,'ould have realised that the dam
age w

as not an 
unlikely consequence of the breach. 

See C
zarnikow

 L
td v K

oufos [1969] 1 A
C

 350 (H
L

). 
See, for exam

ple, M
orris v The Q

ueen (1987) 163 C
L

R
 454; C

hidiac v The Q
ueen (1991) 171 C

L
R
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efforts in the jointly ow
ned business over m

any years, 
she had contributed m

ost 

m
aterially to the husband's property and estate. 

It w
as, in m

y view
, an unjust result. 

B
ut it w

as one w
hich the inflexible rule o

f law
 dem

anded. 97 
C

ertainty trium
phed over 

justice in the particular case, w
hich suggested a m

ore finely tuned outcom
e. 

It is therefore not a proper criticism
, in itself, that the doctrine o

f utm
ost good 

faith in m
arine insurance and other insurance law

 is 
o

f w
ide im

port and o
f w

ide 

potential and som
etim

es unjust application. 
In

 theory, a doctrine o
f such a nature is 

desirable as it provides the courts w
ith a legitim

ate m
eans o

f achieving just and fair 

results in each particular case. 
It encourages disclosure o

f relevant inform
ation by 

assureds 
to 

insurers. 
It 

reduces 
the 

business 
costs 

o
f interrogation 

w
hich 

m
ay 

otherw
ise b

e based 
on 

ignorance 
o

f m
aterial 

circum
stances. 

It has 
endured in 

insurance for a very long tim
e. It is a feature o

f the rules o
f a global industry in w

hich 

A
ustralia's share is m

odest indeed. 

C
onclusion -

the doctrine is not out of date; but requires m
ore treatm

ent 

T
he 

nature 
o

f the 
insurance 

contract having 
rem

ained 
basically the 

sam
e 

through 
the 

ages, 'perpetuating 
the 

need 
for 

substantial 
disclosure, 

it cannot 
be 

properly said that the doctrine o
f utm

ost good faith is out o
f date. 

H
ow

ever, the 

contem
porary m

anifestation o
f this doctrine in the context o

f m
arine insurance is, in

 

m
y view

, in need o
f further substantive reform

. 

It is im
perative that an elem

ent o
f causality be introduced into the doctrine. 

In 

that respect the decision o
f the H

ouse o
f L

ords in P
an A

tlantic m
ay offer a desirable 

judicial reform
 o

f the pre-existing understanding o
f the law

. 
It is sim

ilarly desirable 

that the test o
f m

ateriality should be m
odified so as to control som

ew
hat the onerous 

burden w
hich it now

 presents to the assured w
ho seeks faithfully and honestly to 
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