137 A

FACRES OF THE BEIGHTIES

MR, JUSTICE MICHAEL. KiRBY

WITH ROBERT MOORE

WEDNESDAY, 26 DECEMBER 1979

Decamber 1979



UNITED NATIONS ASSOCIATION OF AUSTRALIA

WESTERN AUSTRALIA DIVISION

FRIDAY 21 APRIL 1978, 8 P.M.

DO WE NEED A BILL GF RIGHTS IN AUSTRALIA?

The Hon. Mr. JSustice M.D. Rirby
Chairman of the Australian Law Reform Commission

INTRODUCTION

It is appropriate and timely that the United Naticns
Association should consider at this conference the debate about
human rights protection in Australia. 'It is appropriatz because
the United Nations itself, born out of the ashes ¢f the Second
War, was founded in the hope of doing something better for the
protection of peace and the rights of man, that can only really
flouish in times of peace. It is timely because human rights and
their practical protection are a matter of current international
and local concern. ©Our debate in Australia is merely a reflection
of the wider international debate. President Carter has elevated
the long-standing American focus on human rights, as part of the
American Constitution and as a humanitarian concern, into an
attribute of national ﬁqreign poelicy. But this move began even
before President Carter took office. It was President Ford who
established, in the Office of the Secretary of State, a special
Co-ordinator for Human Rights and Humanitarian Affairs. President
Carter has made human rights 'a corner stone in his foreign policy.
We hear a great deal about it from New York and Belgrade. The
international debate inevitably turns our attention upon our
domestic situation in Australia. This attention inescapably
raises the gquestion whether we, in Australia, should have a bill
of rights in our Constitution and if not, what steps, short of
a bill of rights,'should be adopted so that we arc not left
behind in the international movement to provide practical
protection for the rights of man.
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THE 0., RILL OF RIGHTS

t
liberties of the australian people. The American Consﬁitution,
from which we have borrowed s nuch else (includine the federal
system of our government! does contain such a list. But even,
the criginal Constitution of the United States did not have

a bill ¢f riyghts,

The delegates to the cenvention in Philadelphia were
not overly solicitcus for the liberties of the beople. Most
of them feclt that the pecple had too much liberty. Alexander
Hemilton once declared "Your péople is a beast". It was hardly.:
surprising, then, that the framers of the initial American
Constitution showed little enthusiasm for the proposal by
Mason {the author of the Virginia Bill of Rights} to preface
the new instrument with a declaration of the tiberties of the
people. Roger Sherman of Connecticut was all for "securing th
rights of the people when requisite”. But was it really
reguisite here? The Stateg themselves gererally had declaratio
irn their Constitutions. That was enouch. The debate was short.
When the motion to appoint a committee to araft a bill of right
came to a formal vote, not a single State delegation could
muster a majority in f£avour. The morion was lost, ten States &
aone. The original American Constitutiun was assilent as ours
on the lssue of rights. Like-durs, it contained a few provis:
designed to protect civil liberties. It forbade the enactment:
of retroactive laws, laws condemning without trial by bills of’
attainder, and susponsion of habeas corpus except in cases of
rebellion or invasion. It guaranteed the riéht to trial by ju
in federal criminal cases and prohibited religious tests as a

requirement for holding public office under the new government

The American instrument socn provoked cricicism. Stat

vonstitutions were being enacted in which the deglarations of



rivhts of citigons constituzed the maionr part of the document.
The rnflucnoe of Locke ana Rousscauw which had tuolled the
successiul rebéllion, was soon felt. After all, the notion that
men were created free and with inualicnable natural rights was
the moral justification for the dissolution of the bands of
Yinship and loyalty which had conncect.d the colonies with Great
Eritain. Yet for all this, the initial American Coqst}tution
contained in its preamble but onc single phrase, relevant to
this motive force. That was the rerference to "securing the
hlessings of liberty" which was listed last among the purposes

of the Cons{itution, almost as an afterthought.

Opponents of listing civic rights included the drafismen
and champions of the Cdnstitution, particularly Hamilton and
James Madison. They argued, in terms that will become familiar,
that a separaé& bill of rigﬁts was not only unnecessary but
even dangerous. It was unneéessary because the powers of the
new gevernment were limited to those specifically given to it
in the Constitution. ©No power to abrifge or deny liberties hagd
been delegated to it. Hamilton asked why it was necessary teo
declare "that things shall not be done which there is no power .
to do";' Why forbid Congress to abridge freedom of religion,
when Congréss had no jurisdiction whatever to enact religious
laws? The inclusion of a separate bill of rights was dangerous,
s0 it was said, because by listing them, you might infer their
limitation; If you say that a legislative body may not abridge
certain listed freedoms, do you imply that, otherwise, there is
power to abridge them that needs to be checked?

Additionally, James Wilson of Pennsylvania asked "Who
‘will be bold enough to enumeraté all the rights of the people?”
'If, for brevity or by oversight (or failure of prophetic wisdom)
the list is incomplete, is there an inkibition on the developmen{

of liberty that the absence of a list would not have caused




These arguments, which race? this £ime 200 years ago
an the newly bern United Stotes are still relevant in today's
auscralia. They are, indeed, the issues before us;ionight. So
ar,in Australia, the arjuments af the apjoenents (of llamilton,
Madison, Sherman and Wilson) have prevailed. But they did not

prevail in the United States. Ratification of the Constitution ;

was only securcd by the vow of those who supported a bill of
rights that they would scek to amend the new Constitution to

incorporate a list of agreed fundamental guarantees.

The man chosen to draft a bill of rights was James
Madison. He was scCeptical of the value of bills of rights. Hi
draft was based on various proposals submitted by State
conventions. It was debated at length in both Houses of the
Congress, Ultimately 1t secured the requisite two-thirds vote
in each House and was submitted to the States for ratificacion.
On 15 December 179}, the first ten amendments became part of
the Constitution when Virginia became the llth State to ratifv
them, thus making up three-fourths of the States of the Union.
These ten amendments are generally called the American Bill of
Rights. They do not constitute all of the rights of American
citizens. &s I have said, some.rights werce already contained iy
initial Constitution. Others have been incorporated by later
amendments (such as freedom from slavery or-unequal,treétment
by government which came after the Civil War). Others exist
in the inherited common law. Others have been conferxred by

specific legislation.

The list of "rights” contained in the first ten amendmef
constitutes,nonetheless, a roll of American liberties. They
are learnt by heart in every American school. They are a source
of pride in that great country. They have proved remarkably
adaptable and relevant to the problems of modern America. Even

i€ we Jo not aaree with a notion of a bill of rights, the Ameri¢




uXperitcens, now nearly two centuries old, must command cur

thoughticl attention.

Briefly, the Pirst Amendment forkade Congress to enact
laws establishing religion or.prohibiting its free exercise or
abriaging freedem of speech, press, assembly and petition: The
second Amendment cuaranteed the right to bear arms. The Third
prohibited guartering of soldiers in private homes in peacetime,
witnout the owners' consent. The Fourth outlawed unreascnable
searches and seizures. The Fifth guaranteed prosecution of
ielonies bty indictment, forbade double jecpardy, compulscory self
incriminatieon, deprivation of life, liberty or property without
due process of law and the taking of private property for public
use without just compensation. The Sixth cuaranteed a speedy
impartial public and local trial in all criminal prosecutions,
guaranteed the right toc subpoena witnesses and the assistance
of legal counsel. The Seventh provided for jury trials in civil
actions. The Eighth pfohibited excessive bail, cxcessive fines
and cruel! and unusual pubishments, The Ninth provided that the
mere fact that rights were not specifically enumerated should nct
be taken to deny their existence. The Tenth underlined that
powers not expressly delegated to the Federal Government are

retained by the States and the people.l

THE AUSTRALIAN CONSTXITUTION.

When the protracted'énd agonising efforts were made to
unite the Australian colonies in a Federal Commonwealth, it was
inevitable that the draftsmen of the various bases for union
should rely heavily on the American precedent. This they did.
The Constitution is written. The system of government is federal.
The FPederal Parliament has limited, enumerated powers, the
balance remaining with the States. There are, however, vital
differences. The position of the Qrown was preserved. The rigidé

separation of powers, critical te the American Constitution, was

L. This account of the American Bill of Rights is taken
principally from L. Pfeffer, 2 Libewrties of An Awmerican,
2nd Ed., 1963.




modificd e thar the Mini1sters of the Executive sit in a
responsible to the Parlilament.  There wa%ne ontrenched Ligg

guaranceed rights of the Australian aitizen.

There are & number of ap.a*;ntly important guarante &
rersonel liberty in the Constituticn. mwo, wtp1runtl"-1m
been 2o interpreted by thc-High Court of Australia as to hay
a very limited application. The -first is the .provision in g
of the Constitution forbidding the Commonwealth f£rom makingé
any law establishing any religion or impesing any religioys

observance or prchibiting the free exercise of any religiop

This provision was actually inserted in the Constituticn
baelcally as a "trade off" for the adoption in the preamblé
the invocation to God"whereas the people ... humbly relylng
on the blessing of Almighty God have agreed to unite ..."
Lest this invocation of the Deity should have untoward

coﬁsequenceé, the guarantée ih 5-116 was included. In the
cf S5ir Owen Dixon it was a "probably unnecessary exception®
Certainly during the last war, when the pressures of wartip
a conpflict between perceived necessities and the desires g
a small and unpopular-re;igious sect, the prohibition took
sécond place.3 Likewise the guarantee in s.80 that the tri
indictment of any offence against the law of the Commonweal
"shall be by jury".has -been qgite simply circumscribed.by t
Commonwealth limiting-the number of offences which are triabilf
on indictment. The High Court upﬁeld the‘céntention thaﬁ a4

its language, s.80 carries no 1mpllcat10n that any offences

be made lndxctable.q

Indeed, the only provision in' theé nature of a "fund
guarantee” in our Constitution to have been given signifiéan
effect is that found in s5.92 which guardntees the absolute £

of trade, commerce and intercourse. anong the States. The p

2. 0. Dixon, "Two Constitutions Comparcd”, in Jdrsting Pilas
100, 102 {the hook hereafter called "Dixen") .
3. GG dadde Sempany SF Sohopabta B
(1943) 67 . L.&, 116. f .
4,7 B . r-h“r’r (1928) 41 . L., 125, 139,

vnoes foe,

v‘_fommonuc




in s.41 that no aduit person shall ha prevented from voting at
clections for eizher House of thue Parliosment uf }he Commonwealth
is limitosd to guaranteeing such tersons oLly such a right &s he
has or acuguires in State clections, Attempts to fiesh out the

. L . ) 5
voting provisions to accord rights toe youny people” or to ensure

roughly oqgual electoral boundariesﬁ met with iittle $u§port‘in

the iiigh Court of Australia. The Australian Constitution is devoid
of the high sounding language normally to be found in a
constitutional instrument nowadays. Its terse prose has attracted

tersé¢ and, freguently, highly li:gral-interpretatioh.

There i% nothing in our Constitution of the self-confident
lanquage of the American Bill of Rights. But the possible inclusio
of guarantced rights i debatee at the Constitutional Convention,
particularly the Third Session held in Melbournc in 1B38. '

~ The debate was.raiscd principally in relation to a
suggestion by the Legisiative Assembly of Tasmania that the
Constitution should contain a provision prohibiting any State
from making or enforcing :

"any law or abridging any pfiﬁilege or ilmmunity

of citizens of the Commonwealth, nor shall a

state deprive any perscn of life, liberty or

property without due process Of law, or deny

to.any person within its  jurisdictien the equal

protection of its laws".’

This suggestion became a test. The most valiant defender to
emerge was.R.E. 0'Connor Q{C; from New South Wales. Though even
he admicted :

“The citizenship. which is aimed at ... is not to

be attained by a provision of this kind, but by

the comity andvfriendship that must ensue when we

are all one people. . Any declaration of the rights

5. Hing o. Jones {(1972) 46 A.L.SLR. 524. ] .
6. Alrerriy-devened Jor Justralia (oo rpoi, MeXKiniop v, Covwvuuealc%
(L976) S0 A.f.. . k. 279.

7. pustralian Federal Convention, 7 ivicl Resond of the Pebates, |f
3rd Session, Melbourne, 1398, vol. 1, 682, ) :




Mr. Higgins then intervened :

Isaacs,

)

af the CSitinens, el oant int o erenee wetlh the
1ncal rights of the states ... would Lo VHYY\
mischevous |, L., In the ordinary cource of

things such a provision at this time of day
would be unnecessary; but we all know that laws
are passed py majorities, and that communities’
dre liable to sudden and very oiten 9 Unjust

impulses - as much S0 HOoW a3 ov: Tine amendment

is simgly a declaration that no impulse of this
kind which might lead to the passing of .an
unjust law shall deprive a citizen of his right
to a fair trial. ... It is a declaration of
liberty and freedom in our dealing with citizens
of the Commonwealth. Mot only can there be

ne harm in placing it in the Constitution, but
it is also necessary for the protectcion of the
liberty of anybody who lives within the limies
of any State”.

amongst the opponents was MNr.lsaac Isaacs M.L.&., Attorn

for Victoria.

"tThe debkate] is far more than & question of
drafting. .. The phrase “"the egual protecticn of
the laws" locks very well, but what does it mean?
It was part and parcel of the ld4th amendment of
the American Constitution; it was introduced on

account of the negro difficulty ..."9

"It protects Chinamen too, I suppeose, as well as
negroes?"lo

seized the debating point and grasped the nettle
"It would protect Chinamen in the same way. As

I said before, it prevents discriminations on
account of race or cclour, Qﬁathcr those

discriminations be by Parliawmenc or by

2.
10.

the

682-3.
686. .
P, 687.  f. ss.S1l{uxvi) and 127 of the Constitution bef
1957 Referendun.




wiminlsgraticn. ... To put it in plain languaga,

cur tactcryv legislation must e voild. T put

that one simple stactement before Honcourable
tembers, and 1 would ask thewm how they can expect
rgo getr I<: this Constitution the support of the

workers ©f this coleny or of any other colony, -
1I they are told that all our factory lzgislacion
is to be nuil and void and that no such
legislation is to be possible in the future. ..,
I say that there is nec necessity for these words
at all. If anybody could point to anything that
any coelony has ever done,in anv way,of attempting
to persecute a citizen without due process of law

there woulé be some reason for this proposal".ll
Dr. Cockburn of South Australia posed the same guestion s

"wWhy should these words be inserted? They would

be a reflection on our civilisation. Have any of

the colonies of Australia ever attempted to deprive

any person of life, liberty or property without

due preocess of law? I repeat that the insertion

f these words would be a reflection on our

civilisation. PéoPLe would savy - "Pretty things

these States of Australia; they have toc be prevented

by a provision in the Constitution from doing the
grossest injustice"."12
Mr. O'Connor went to the defence of the clause :

"We are making a Constitution which is to endure,

practically speaking, for zll time. We do not

know when scome wave of popular feeling may lead

a majoritf ... to commit an injustice by passing a

law that would deprive citizens of life, liberty

or proparty without due process of law. If no

State does anything of this kind there will be

no harm in this provision, but“it is only right

that this protection should bhe given to every

citizen 0f the Commouwealth".ll
11. .-,'."-':~f, HRT-6.
12, TRy, oes.

13, o




Cor, Scrkborn would net bBoe o silonced amd Jdeciared, the Americar

Jivii owar then Fresh oan min

(L

"The only country 1n which the aquarantoe cxists

15 that in which rts provisions ave mest freqguently

viclaced”. :
pho words wero pub To th wvete.  The commitkes divided. There
were 19 ayes and 23 nows. The provision was lust. An attenua
versicn guarantesing residents or the States against discriﬁina
and disakilities became s.117 of the Constitution. The attemp
to import a “due process” guarantee failed., The humour of the j
Convention was plainly apprehensive and anxious about the -

prospects of Federation. MNotions of "rights" got little atter
on.

SINCE THE CONSTITUTION

the -issues thev raised are still fresh, Put shortly, the
Founding Fathers -of this country turned their back on an ,;
Australian Eill of Rights for a practical reason. As it happe et
the practical reason had streng suppore in the traditional
- thinking of British léwyers. The practicil reason was the
. fear that anything controversizl in the ConstituFidn would spe!
- ‘ . its doom."Asﬁit is., though passed handsomely in Victoria, th
Censtitution was cnly nar:bwly apprbvgd in New South Wales aﬁd
more narrowly still in Quéensland. 1i$hall not awell on the:
Queensland oppositiqn:i?Tbc.New South Wales reservaticns related)
principally to the inhibitions‘céntained in the Constitution
' L3 The fear.
-expressed by Isaacs may sound unpalatable today. It was that

upon the democratic principle "one man one vote".

Chinamen mightactually secure equal civil rights and not be
subject to unequal laws. Perhaps-the narrow passage of the
Referenda in New South Wales .and ousensland justifies Isaacs'.
cautdion. Like all efforts qt:unifoymity in Australia, our “‘
Constitution was a compromisc}pninfully wrought after the most

tiresome negotiaticn in one committee after another.

14. TP, 689
15.

Quick and R.R. Garran, e atrercocd Jonaritutlon of
perre s fae iarmonscezicin, 1901, 225. - :

[

’




Mere pragmatism might not have carrvied the day, if the
argument Jid not have deep rFoots in Anglo-Saxon attitudes to
"rights"., The British Jenstitution does not ccntain any
cemprahensive statement of human rights. The debate is alive in
Britain. But that is the present position. Jeremy Bentham put
tne tradiviopal viow thus in his comments ﬁn the beclaration of
the Hiochts of Man wmade during the French Revolution

"lL.ook to the letter, you find nonsense - look

beyond the letter, you £ind nothing ... Nztural

N

gh:z is simple nonsense: natural and

imprescriptible rights, rhetorical nonsense -
nonsense upon stilts".16
Dicey, whilst lamenting the necessary weakness and inflexibility
of federalism and its tendency to remit vitally important
guestions to the judiciary.acknewledged that "most foreign
constitution makers have begun with declarations of rights". He
suggested that they "have often been in no ways to blame",
doubtless referring to the American history.

Because we never had a Révolution and achieved
representative, responsible and then national government by
orderly change, there was never the focus of attention in Australia
unon “fights" and the need to assert and defend them. On the
contrary, from England was inherited a political thesis that the
best guarantee of freedoms and liberties was to be found in the
common law, a responsible Parliament and an independent judiciéry.l
Sir Ivor Jennings put the traditional approach this way :
"The English constitutional lawyer ... has never
tried to express, and does not think of
expressing, the fundamental ideas which are
implicit in his Constitution. ... An English
lawyer is apt to shy away from a general
propesition like a horse from a ghost. ... On

the whole, the politician of tomorrow is more

1. Cited S.A. de Smith, Tie oo Commonccalth und Fre Congtdtudion:
1964, 164, o

17. 1. Storey, Protection of Human Rigyhts - Alternmnatives and
Options, in .0 Hduman Bights Comoianieon for dwairaiic, 14 May
1977, mimo., 21. TFor the views ol the present Attorney-genera

of the Commonwecalth, to similar effect, sce P.D. Durack and
R.D. Wilsun, "Do We Need a Now Constitution for the
CommonwealEnz" (l967) 41 A, ..., 231, 242,




Le.
19,

milar vein was the defencee by Sir Owen Dixon of ocur

nstituticn's rejecticn of a bill of rights :

Prledy - worsocht than the coenstitutional lawyer

.

ol wodav”t,

"In {the United States] men have come te regard
fermal guaranctees oI life, liberty and property
against invasion’ by .government, as indispensable
to z free constitution. Bred ip this deoctrine '
you may think it strange that in Australia, a
democracy if ever there was one, the cherished
Ameqican practice of placing in the fundamental

law guarantezs of personal liberty should prove

unacceptable to our Constitution makers. But sc
it was. The framers of the Australian Constitution
were nct prepared to place fetters upon legislative -
action, except insofar as it might be necessary

for the purpose of distributing between the States -
anéd the central government, the full content of
legislative power. ‘The history of their country
has not taught them the need of provisions

directed to the control of the legislature itself.
The working of such provisions in [the United States]
was conscientioustiy sﬁudied,but, wonder as you may
it is & fact that the study fired no one with
enthusiasm for the principle. ... -It may surprise
you to learn that in Australia one view held was
that these checks on legislative action were .
undemocratic, because to adopt them argued a want
of confidence in the will of the peocple. Why,
asked the Australian democratics, should doubt be
thrown on the wisdom and safety of entrusting to
the chosen representatives of the peoplec sitting
either in federal Parliament or in the State
Parliaments all legislative power, substantially

without fetter or restriction"?19

Cited de Smith, l65.
Pixon, n.2, 1¢2.




Sir owen Rixen explained 1l vears later, in 1955, how dedp was

this Australian vrejudice agalnst a bill of rigyhts :

Civil liberties deyend with us upon ncthing

more obligatory than tradition and upon notning
more inflexible than the princiglies of
iﬁtorpre:ation and the duty of courts to prosume
ir. favour of innocence and ayainst the invasion

of perscnal freedom under colour of authority.

we did not adopt the Bill of Rights cr transcribe
the Fourteenth Amendment. [t is, as it éppears to
me, a striking difference. 1t ygoes deep in legal
thinking. The influence is far recachine that has
been axerted upcon the judicial and juridical
thought of [the United States] by the functions
which the courts must fulfil under thosz great
constitutional guarantees”.20
This, then, is the traditicnal view., 1I%& was the view adopted

in 1898 in Melbourne. It was the view adopted in 1901 in our
Constitutien. It was the view espoused by Sir Owen Dixon in 1544
and 1935. It was the view taught me and every lawyer present,
trained in cur legal tradition, until the past ten years or so.
A British sukject, and an Australian citizen, had all his
liberties unless Parliament, acting within power, in the name of
demccracy, doprived him of liberties. 'The guestion we must

ask ourselves tonight is whether all this was wreng and whether
- the time has come to do something more positive about the

zrotecticn of human rights, and if so, how.

THE RECENT DEBATE

Though it is not unigue for a

national constitution to contain no reference to civic rights,
it is, nowadays, unusual. At the last count of 147 national
Constitutions, 108 of them contained provisions equivalent to a
Eill of rights. Thirty nine contained no such provisions. Tt
must be said, however, that of the 108 the great majority are

countries in which human rights that we reyard as ilmportant might

26. In toneorning Judicial Method in DRixen, n.2, 153.




Lo considerod precaricus o oven iacsing i acneral o respact;
There s absolutely no doubt that Lhe writtun_blll oL righe
is no guarantes of the respect of human r:qhté. This much
clearly not in dispute, 1t 1s also undoubtedly true that r
respact for civil and pelitical rights deronds on relative

-

prosperity, civic attitudes, tradit:ens ana history as ‘much

(&

upon the eccnomic factors alrueady referred to. Despite all
this, there is new a vocal movement 1n australia for the
establishment of certain constitutionully guaranteed rights;:
unforceakble 3t the behest of an indiwvidual citizen. The
Australian Labor Party has in its platform the introuduction
into the Australian Constitution ¢f previsions to protect

-

oS

"Fundamental Rights and Civil Liberties". The approach of
Liberal and Hational Country Partics is rather to establish |
special commission and to introduce specific legislation to

protect human rights.

In Englond the ovponents ¢f human rights provisicns
to come fronr the Labour side of politics, axpressing fear abo
conservative judicial restraint on o radigal, sovereign
Parlaiament. On the other hand, the former Conservative Lord
Chancellor, Lord Hailsham, hos now come out strongly in favod
of & bill of ric_:hts.21 Cne of the most freguent and vocal
supporters of a British Bill of Rights is Lord Scarman, a Lor
of Appeal in Ordinary, and former Chairman of the English Law

Commission.

In November last year, he suggested that in a complex
plural society, a bill of rights could, as the Americans have
found, provide "a body ¢f principle on which the legislature

well as the courts can build".22

Tc meet the challenges te plhs
socicety, Britain, like Australia, took the path of specific

legislation., Lord Scarman is c<ritical of this approach :

21. iLword Hailsham, The Richard O'Sullivan Memorial Lecturer
e Sleee, 260 May 1977, 2, S¢e also his Dimblcby Lecture
14976, )
. Lord Scarman, Annual Minority Rights Group Lecturer on
amd Obligations in a Plural Society". Reported, The
17 Movember 1977, 1.

oe)
[



TThe roavtion was tyiatcal - proaamatic, ofnirvicatl,
wWe nave not vet thought out a solution of
wrinciple.  We have simpty acted to mvct'ﬁrgent
difiivulties, preferring to use administrative
and legislative methods wherever possible."z3
What the dwverivans had soushe to achicve b reillance on a written
Constitution and the 2ill orf Rights, interpreted by judges,
the British had sought to do by detarled legislation. A bill of
rights for Britain, Lord Scarman declared, would remind ‘
legislators that laws have to be cons:stent with the human rights
of evervone. It would gprovide criteria for judicial interpretation
of such legislation :

"The complexities of the plural society are such

that without a Bill of Rights we are in danger

of losing our sense of direction. ... A bill of

rights is imperative to keep alive our principles

during a period of social develcopment in which it

is necessary to load the law in favour of deprived

groups“.24
In January <f this vear, Lord Scarman appecared before a House.of
Lords Committee inguiring into a bill of rights for Britain. He
told the Lords that the time had come to “"move over to the
attack”. Britain should not simply look on a bill of rights as
a strange  foreign import, yet another pricé to be horne for
onﬂcring the European communities. A bill of rights he declared
would :

"freshen up the principles of the common law;

it provides the judges with a revived bedy of

legal principles on which they would go to

develop the common law case by case as they had
been doing for centuries".25
When the debate reaches such an open and vocal stage in Britain,
frem whom our inhibitions on this score were inherited, it is
clearly worth pausing for -a moment to collect again the major

themes in the Australian debate for and against a bill of rights,

23, reid, 1, 2.
249, Ibhig, 2.
25, As quoted,

3 e

Uher Yimew, 24 January 1978, 2.




ehilrenched in iy vonstitontion, e and since federatiod
oriniens hawve ranged from sceptical oppos:tien fo zossionace
suppors.  Mr. Ellicott, adding te sSir Owen Didon's list, say
that we do not reed a bill of rights Lecause the true Lrotec

of our civil liberties are to be found in our system of

representative and respconesible government, the judicliary, &
- S 2t

free press and our legal tradition.”’ Mr. Storcy, the
Attorney-General of Victoria, has enproessed the

fear, reminiscent of James Wilson of Pennsylvania, that the
incorporation of vague ané necessarily general statements o

rights will lead not only to uncertainty, but by their very

[

definition, to a / 'mi:s.t.. s upen our rights and libertles.

What is a minimum may become the mazimum.

Many Australians have expressced speocial rescervation
about the potential for a bill cf rights to damage the role
standing of the judiciary. 1If judges have to "flesh out"f
yeneralities of broad statements of rights, they may thercby
assume the mantle of legislators : inventing and not simply
applying the law.28 An irportant recent address by Professon
Gordon Reid of the University of Western Australia lamented
amongst other things, the rccent transformation of the jud]
in Australia : -

“Most of the radicalism in Ausiralian government

in recent years is to be found in that part of

its structure which has traditionally been
classified as arch conservative. ... Australians
are bheing encouraged to believe that with
representative democracy failing us, the Judiciar

- the least democratic component of our

institutional arrangements - has the means to save

us. ... We also have new statules providing for a

necwork of legal aid comnmissions throughout .

hustralia, a newly created and active federal Law

26. R.J. Ellicott, "The Commonwealth Goverament's Propesal

A Hueesw R e Soerisalon e oapctrelia, B i
27. Storey, 22.
28. Storey, 23.



deform Jommission, amd legisltatien is now passed
before the Parliament for a Hwran Rights

>
Commissien.  In tho miast, and in the wake, of

this verorming turmoil .an] iateresting frenad

fist discernaklic - swniehi [ ocall! "ju ticial
Dooerialism" oo, The foderal sadiviary hos made
obvious turritorial wains ... There 18 uiprecedenced

judicial activism in pelicy-making in Australian
Jovernment .. The Exccutive's need for the

help of Judges cannot Le divorced from the

declining reputaticrn of, and our increasing

impatience with, politiecs and pouliticians. One
consequence of running-down tha elected component

of cur system of government is that only the

judiciary is acceptable to the public ¢s being
untainted by ideological preconcepticns. Politicians,
businessmen, trade unionists, academics, military
personnel have already lost much of their public
credibility ... S0 in using the judiciary in this

way, the Executive Government is using the last
available line of human resources to establish
credibility for its policies. 1t is engaging in

a risky strategy. If the judiciary is depicted
publicly as fostering one set of political views,

or of protecting one economic interest at the

expense of another - where do we turn next? ...

The practice is fraught with dangers for a fearlessly
independent judiciary."29
Those who see the way the Americen judiciary has developed the
bill of rights, by dealing not in the mechanical application of
finely reasoned points of law but in the broad tenets of social
and peolitical philosophy fear that, if we were to do likewise,
our judges would lose the authority which is the ultimate source

of order and peace in societvy.

29, . Reid, [rhe Changing Folldicas Ppaweworid, address ko 1978
Summer Schonl of the Australian Inatitute of Political Sciencd
29 January 1978, mimee, 22-30,




The fazth in judges, which is srien oxproezsod by
suppurters of a »iil of -righis, 15 sewn Ly radical eritics a
touching and naive, In Britain, Lut also in Australia, the
backgreund and training of Judges :5 Tzirly uniform and geng
conservatising. The faith in judjyes to fashion enforceuable
liberal rights is viewed by uvvitivs with scepiicism™.”

As Professor Reid points out,cur tudicrary was, until lately

least, seen as “arch conservatis

. Fer those who point to
american Constitution, and the way the judges have developed
critics say that the Americans had their Bill of Rights vipt
from the start, have grown up with it over ncarly two centiri
and have developed it by a handful cf judicial minds trainge
its traditicn. Over and over again critics of an Australian
bill of rights point out that constitutinnal guarantees are
sure safeguard of rights. The experience in Africa end the §
Unicn are cited.31 But so is the experience of the United' §
where, not until recently, was the Constitution used to ass
the rights of the ccloured minority and then, so it is said;

when the whole community hoad come round to a ready acceptan

N il
cuoh r&farms.32 Jiponenty of tne LIl oo Righto Movement
I suEivalia econdemn The moves 43 Lo Levant a
cosEllly dangercus seif-inlilgcnuoa. eaged, thay
Sy Guopui thuo o ague statoment ol og buc
apecitls and entorceable leglislation crh. We a:
tend thet we el Zeek to responsible and rosponsive

tarliaments to o the job. Mr. Ellicott put it this way
Tihe government 1o commirted to presercving
human rights in tiils country. Tt does not
nowever  agpree that it ig necessary 1o have

a Eill oF Rights in order +2 Jo so. ... In

3¢. Storey, 23,
I
N



{and
preferably constitutional} statement of rights attracts many

Against these arguments the campaign for a general

ardent supporters. Doubtless there are many of them here, Some of

them, like the Attorney-General for New South Wales, Mr., Walker,

put the opposition down to nothing more than the "intellectual

paralysis" of the traditionalist legal mind.34 They point to-

the vulnerapbility of Australians to‘increasing concentrations of

arbitrary power, whether in government, business or individuals.

" The theory that Parliament will step in to protect people's

be 2kl right if it

23 & nyth.

an independent and

ABSUTES

an, active and informed electorate, politicians

re responsible and responsive o electoral needs,
rariiament who are prepared to fight against

Pty and minerities who are well organised, articulate

Short of the silienium.

aid poersuasive. we will not have all

b thase and accordingly, i we are to give legal protection
where increasingly it is needed, we must arm the judiciary with-
now weapens.  The judges can be trusted not to excced proper

functions, particularly ygiven our judicial traditions.

33, R.J. Ellicott, vommonwcalti Fariiamantarvy Debates {(H of R), 1
June 1977, 2292. Second Reading Speech on the Human Rights
Commission Bill. ’

34. Legislative Foundations of Human Rights - The Problems of

and States' in

27.

Distrust

Ausipa)

Rights,

Ter,

Fuman ¥ights Commission Jor
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‘o Profossor Reid’s caution against juldicial i
it 1s perhaps appropriate to remind ourselves what ané{
Lord Redld, one of the most cutstanding jurist; of the Eng
of our time, said about judges making law :

"There was a time when it was thought almost

indecent to suggest that judyes make law - the

only declare it. Those with a taste Tor fairy
tales seem to have thought that in some Aladdin
cave there is hidden the Common Law in qll its’

‘splendour and that on a judge's'appointmént the;

descends on him knowledge of the magic words ‘

Open Sesame. Bad decisions are given when the

judge has muddled the pésswprd and the wrong dox

opens. But we do not believe in fairy tales aﬁ

more. 50 we must accept the fact that for bette

or worse judyges do make law."35
But if judges .i- make law and, especially if the highes
Jdo - dectide bctweén’competing policy issues, Professor-ﬂé

- attempt to put them into an isolation ward may be seen

at least}) as an attempt to'push judges back into Alad
and revive the world of comfortable fairy stories.. Iti
to my mind, of Montésquieuian fundamentalism. At a fedé
the pass was sold in 1904 when a judicial-type body was
under one of the judgeé of the High Court, fo regulate;
control industrial reiatidns. Judges deciding human ri
does not seem ﬁo me conﬁeptually different to judges dé

other policy gquestions. .Harder, perhaps; but not diffé
S

The strongest argument for a bill of rights, en
in the courts, is that it provideé the judiciary with g
principles to which they can appeal to deal with the tr
unacceptable and outraygeous cases i.e. those iﬁstancéé,
injustice has been allowed to be perpoﬁuated by Parliam

35. Lord Reid, The Judge as Law Maker (1972) Journal ¢
Soelony e Ucdehers o Tublie Law, 22 -

36, Walker, 28.




. . . 3
mdrfreronce, adminisiracive complaceney and judicial restraint.

St Jaciriicy o o bill of 1ivhts could, as Mr. Trudcau has

4
sugested, Mwithoraw certain subjects from the viclssitudes of

i-3iitacal controversy, place them beyound the reach of minorities

and ofiicials, and ... establish them as legal principles o he

wplied !

pog

fur

[ )

¥ the courts. One's right to 1ife, liberty and croperey
ty free speech and a free press, rreedom of worship and assembly
and other fundamental righes ... depend on the cutcome of no

7
elcctlons".B

Even Sir Owen Dixcn, though a criktic of bills of rights,
conceded that in the hands cf the Amcrican judiciary, the hill
¢f rights has become a great cnuine f{for legal change :

"[T]he American legal system provides a fertile

field rrom which ideas spring; becausc it forms
a lively stimulus to legal t:hought".]8
Nothing has contributed so much to the stimulus as the catalogue
0f ricghts adopted in 1791. 1Its presence is generally conceded
to have nad a moral and educative force on American citizens.
Indirectly, this has influenced thinkinag in many countries,
including, lately, the uniting countries of Eur¢vpe. In an age
oL increasing general education and civic awareness, it may be
casier to enliven the mass interest and appreciation of our
inherited liberties, if they are collected in a document which
is readily accessible to the citizens. In Australia the danger
to our rights is not in a frontal assault upon them. It is in
their slow erosion by a mass of well-meaning legislation or the

indifference of a community bent on material advancement alone.

The argqument for a constitutional bill ©f rights rests
here. There are no moves imminent to entrench a list of fundameﬁ
rights in our Constitution. The action to protect rights in

Australia is elsewhere. -

37. P.B. Trudeau cited by L.F. nuweh, "Will a Commission Be
Effective?” in A Human Eigh-a -rwigadfon for Ausbraiia,
9 at 13.

2. Dixon, 193.




ERSEIRSENE S Do Slminioblralion oLl anadii. I owaen w oot

Internaticonal community has moven

the construcsien <i intornational statements

Sroen: wuman rights. I say notiing.&f the roves
YIS in other regions.  lndesbreily, the werldwide

moves for.the expression and pretection o!f human rights owes
much to the ideals (and something to the actions) of the United.Na
The U.N. Charter itselr speaks in its preamble of “"fundamental

the dignity and worth of the human '

1 enjoins the lembers to promote respect

Chavter was in turn reflectnd in the

lon ot Human zights.  Later Internationat

58; N, Lwon, The Central Fallaey of Canadian Consrcitucioaal

(1u7n} will LodL K0, s
qa. Tt Triwes "lUrisoner's Riphts to bepal Advice and Aceess to the Gog

The Golder Decision by rhe European Conrt el liuan Righrs™ {19761 30
Al 229,
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Tl liyy Lut not esxasviv, the provisions or
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tionzl Covenant., It ther.

nachinery [or fhe enravcement ol the

izhe certain

ttatod in general
Terms. This machinery included a Buman Rights Commissioner

th powers of conciliation and, ul<imate: access to the
b 3

2
i

ederal ccurts jor enforcement., I+ also provided for an

[

ustrelian Humen Ri

I

hts Council and various other machinery

&
provisions. Tha 311l lapsed with the c¢is:zolution of the
g

Farliament in mid 1 ntroeduced. It
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2apenderest mueh Beat and passion auring its short life. It
wWed aituracd Ly churchmen, <he Swcesr!lan Modivad Journel,

Dir Helw: enzivs and *he then Chiefl Justice of Victoria who,
Letore posiring 1o take up rhe ponition of SoveIrnorY, wroee

S let e s e L e ALt eriey el e Ty Ltn tarms ant
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EIF AT TN The arquments raised For and against the uman Righ
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Thdl [ CommissSion shodld Do sulicol

T.: the Zirection ol a body called the

proposed that The

1
¥ 8taz? a5 well az Comimonwzalth.memtbers.
... Accovdingly there have been dis
with the States on this matter and
dnticipatc that further discussicn
heid shorily. lowewver, most of the States
have indicated that at this stage they
would not propose to join in a scheme that
Involved funciions relating to State
legislation and State practices being
vestad in a1 Commonwealth Jommiusion. Having
regard o these discussions the runctions
i rhe wommonwedalthfe Commizsion as set outl
In otiidls Bill will be limited io Com?onwéalzh
)

ot Tereitory laws and pract fowes,

46.

Ellicott, 2292-3.



' h '
: . : - H . i
fhe PP R it : e IR
therro 200l ceeo L . P AR S 5
P S T S O T R Ll WLl Teld
. N .. . . - . aes - . v
H FARE S PO P Z 13 M M P
et . R I T B ,
It nmtlernevedener ol Tt
w1 ; . .
: ERARTS S9 3 PEH e 1 HEEM IR Tat
TGRTENT Ol @ DweaLvetion ructh oo oAauouzallc
ey 3, ' - - : . - e N v P P S
mipght be that 10 rastec o beeldy anvwerable

1O one governmenl wiitihosha orvonior

,ouf ooverseelng the sotd

cdrlidment:

RIS S 51

crthel

vidy L protecied it the conmananive is

cetermined to see that they will be protacted”.

2
Critics of the Bill in‘ihe bLulor Larty have condemned i
o Malmost o totally incfincriva",so aid "window-dressing
Lereerthedens, they have generally weleonod 1o whilse
.:umi;iﬁd 1o do more. it is rhewre that thic debate res
and wie will have to wait tor the reintroguction of the HY
Riyiits Commission Bill during the current mﬁsim1of1¥ﬁiimm
see the final form of the propesed Human Rights Commissi
37 Ellicote, 2392-3. '
48,  Storey, 3.
>

“9.  Storey, 25.
Lo, Bowen, 9.
S, Bowen, 12.




should be said that the Canadian legislation has now been passed
anéd the Canadian Human Rights Commission establ%shed. and began
cperations ¢n 1 March 1978. The New Zealand Bill nas also been
passed and a New Zealand Commission established. The Australian

Commission is imminent.

PROSPECTS?

We in australia arc in the midst cof international
movements, of which we must be part. OQur legatl npd political
systom 1s not devoird of notions of ecivic rights and privileges.
A tradition that traces its ancestry through the Bill of Riahts,
1688, to Magna Carta, can scarcely be said to be one devoid of
such notions. But it is the international movement which tu:ﬁs
the spotlight on to the actual legal machinery that exists in
a country, by which human rights can be, in practice, asserted,
developed and defended. In our country we must face up to
certain complications. We have inherited a strongly felt
bias, particularly amongst lawyers, against cnumerated bills
of rights. We have a federal constitutional structure which
divides responsibility for the subject matter of civic rights
between the Commonwealth and the States. We have relatively few
entrenched cguarantees in our Federal Constitution. Those that
exist have, in many cases, been emasculated by judicial docisions
partly borne of the traditional approach to the rights of
subjects of the Crown. The waters have been nmuddied
of late by the fact that the debate has become caught up in
party political viewpoints. I regard this as an exﬁremely
unhappy development. It is not necessary when one compares
contemporary developments in Britain and Canada. We ought to
be able to look at the issue dispassionately and weigh the
arguments for and against, unhampered by ephemeral partisan

allegiances that are forced vpon us by the compulsory vote.

The objections which movedour rounding Fathers to reject
an Australian Bill of Rights remain o be answered. They include
the ultimate faith in sovereign and democratic Parliaments, the

sensitivity to change inherent in the system of ministorial responeibilits




tive noewd e pratect the adiciary e as o rwch controve

Srnonkitbloers wlorellooy as posasible, sou Chaet they can o g

. - . 7 .
their ordinary «ovk, supporce? Lyothe unguestionnd conf

ef she cermuntty. There s, as well, the fcar that by of

1y

rigiits, we Suadsest thoir limitations and inhibit thear &?
Tradition, zole-rance of other pownts ¢f view, relative
prosperity, a free press and an active Parliament are wh3

should encourage, passing specific laws to deal with spél

rights, supplemented perhaps by a general watchdog commi

But nothing more. These are the arguments which would g

need for a general Bill of Rights for Austra;ia.

As against these cogent arguments, which £ill 1
held the stage, 2 new appeal is made. It is an appeal f
Frovision o aencral princinles which wonkd Gude our nation and v
bind all citizers together, abowve the passing political
controversies. Such a list would be available as ' a Footl
for claims of legal right to challienge legislation or bé
that  unacceptably infringe civil rights and privileges
15 Couniry, wo¢ pass every‘ycar, more than 1,000 =tatut
re are mere laws governing citizens if we include regq
-laws and cther subordinary le¢islation. The peril in
vroliferation of law-making is the oresion of rights by
oversignt, & bill of rights, so it is said, would arm th
judiciary with.-new tools with which to fight the battles
20th and 2lst centuries. Listing them in 2 public docﬁm-“
available from schooldaﬁs, would inculcate in citizens‘t'
accepted principles of our living together in Australian
It would provide a toucnstone against which laws that ar
hastily drawn could be measured. It would not prevent c
laws from being passed, but merely make it more difficul
50 and gqive lawanokers time to reflect. According to thig
Australia must vlay 1ts part in the world-wide movement

hwman rights protocction,

vYou will forgive me if I do not express my own pr

in this Jdebate. As the matter has bocome, however unneces

cauvght up 1n party polaitical debate, [ must, in accordanc



established traditicns of the judiciary, refrain from expressing
a préference. I should not want to be accused of "judicial
imperialism”. 1In any event, my viéw would havé'no more weight
than any citizen's.

‘ The rest of you are net so inhibited. As citizens you
should all reflect on and take pért in this debate. The
challenges to our tolerant, peaceful and generally free society
today are such that we -cannot assume that.our rights will remairn
intact if we simply do nothing. Big government, big business,
big sciernce and technology, industrial unrest, terrorism, civic
disturbance and the occasional overreaction .to the challenges
they pose may erode our rights. They make it vital that we
should sharpen new tools for the assertion, development and
protecticn of our rights as Australians and as citizens of a
wider world. It is a gocd thing that the United Nations
Organisation and its Associations and supporters should help to
focus attention on the human rights debate. It is also a good
thing that in Australia there is a broad measure of bipartisan
recogniticn that new tools are needed. That there is a division
of opinion about the form the tools should take is less importaniy
It may be nothing more than a reflection ¢f an inevitable
attribute ¢f our Parliamentary democracy. Whilst allowing us
the privilege of differences of opinion upon. detail, this unites
us in most fundamentals. And that, I suggest, is the position'
about human rights in Australia - and indeed in the wider world,
at least in countries like Australia. Whilst there may be
differences of view about the detail of human rights, there is a
broad consensus about their fundamental content and about the
need to uphold them in practical ways. Many of these fundamental
are already collected and stated in the United Nations Charter
itself and in instruments forged under the impetus of the United
Nations and its Agencies. Just as we should dedicate ourselves
to vigilance in our domestic Australian situation, none of us
is free of responsibility to our fellow man in the world communit
The United Nations will be a vehicle for promoting practical
protection for human rights and freedoms. It must franslate
windy rhetoric into practical action. That is why it remains the
hcpe of the world. That is why I was honoured to receive your
invitation to address you tonight.




A.B.C. TELEVISION

FACES OF THE EIGHTIES

THE HON. MR. JUSTICE M.D. KIRBY
SUMMARY

On 26 December 1979, A.B.C. Television breoadeast an

interview with Mr. Justice XKirby in which Robert Moore addressed a
number of questions concerning the future of the law in Australia,

the legal profession and Australian society.

o In the course of the interview, Mr. Justice Kirby

. expressed views on a number of subjects relevant to the work of the
iLéw Reform Commission. The A.B.C. proposes #o publish this and
'qﬁﬁer programmes in a booklet titled "Faces of the Eighties™.

Among the issues discussed were

The threats to liberty

“The law's cost and delay 1-2 Barristers' wigs 9
.Reform'of evidence and Q.C.s and juniors 10
thfOCEdure laws 2 Energy and the law 10-11
Ti?gﬁi: protecting property 3 Standing and access to
‘ the courts 11
Lxggciﬁgig;yOf science and 4 Class actions 11-13
'P}otecting individual privacy 5 Laymen and the law 13
“Freedom of information and Appo%ntment and removal
“the right to access 6 of judges 14
The deciine of professionalism 7 Tz;;gzig$ zggagzzping a 15-16
Legal ethics ‘ 7-8 Martians and other
9 extraterrestial subjects 16
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Mr. Justice Micheel Xirby, Chairman of the Ausiralian Law

Reform Commission, '

¥r, Justice Kirb& practiced as & solicitor and then as a
barrister before being appeinted to the bench of the Conciliation
and Arbitration Commission in 1974, at the age of 35. A few
menths later, he became the first Chairman of the Law Reform
Commission.

Facing the Eighties, Mr, Justice ilichael Kirby,

What about the law's delay and the law's cost which are the two

I suprose, most common criticisms or worries theat crop up. What
can be done?

Well, you start from the fact that the Legal Profession is &
highly trained, highly educated, highly expert group of reople
and for that reason you're going to have to pay for services of
such people. So that you start from that difficulty., But I
think there's going 1o be a need to re-organisé Court procedures,
and'perhaps to fry to produce a remedy which fits into the

mass produced society.

To what extent is justice denied to people because of it's cost?

Are there groups within the community to whom, if you like,
accesgs o Justice, fo the Courts, ia just not practical or feasible
Well, of course there are, and even as recently as a week or s0
apo, when the report of the Commonwealth Commission on Legal éid
was tabled in parliament, it was revealed thai in Western Australie
even on the very strict requiremenés for Legal Aid which are in
force there, disposable income of no more than 352.00 per week;
20t of people who qualified, could not get aid, because the
amouni of money wasn't there.

Is there any fundemental reform to the legal system, which would
fairly to all parties, reduce the cqst of litigation in partfcﬁlhr?
I mean, Legal Aid is one thing, but in a sense that's a hand-aid
anproach I suppose, Is there any way of reducing the cost of

the law! - ”»~?¥
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Well, Sir Richard Eggleston has said that one of the obligniions
of lawyers, by the end of the century, will be to so present a cas
that it can be resolved within one dey of the bugy time of =
Judge or Magistrate. In other worda, that the time available
for the resolution of the dispute will be limited, and the skill
of the lawyer will be devoted to finding ways of so presenting the
case that it can De resolved in the short time available.

To put it simply then, Court cases are likely to be much shortex?
I think if that is a mesns of reducing the cost, and the delay

of Court proceedings, I think it gives the clue of the solution,
And the Law Reform Commission has recently received a reference
on the Reform of the Law of Evidence, and this provides the
oppertunity for us to examine whether or not that's a feanaible
possibility.

Now, what you're saying does suggest in a way, that at present,
there 1s a degmee of, if you like, wnnecessary consumption of
time in Courts. Ig there?

I think there is, and I think that's generally scknowledged. Ith
said that in the United States when efforts were made to reform
the law of Evidence and Pré'cedure, that a great deal of oppositioc
came -from the practising profesaion, because it's out of the
procedures of the Courts, the adversary system, that the professi
secures it's enjoyment, and it's benefit, it's profits. T think
that's putting it too high, but I think there is &n element that
exists, where we could cut down on the costs, the time that is
involved in the Court proceedings and thereby in the coat of the
proceedings and delay in bringing them to finality.

And what do you think would be the'responsé of the Legal Professl
to reforms in that particular area?

I think the hope of reform is that #here is a %remendous shift in
the age composition of the Legal Profession, Whereas, ten years
8go, 20% of the lLegal Profession had practised for five years,

or less, now that's 40%. 1In other words, there's a great shift
to the young, And T think there is amongat the young, enthusis

_for reform. I think that's a good thing. Promising.

Yes. 1In o sense, I suppoae to most of us laymen, the law is
8 mystery. Need it be such a mystery to us?
We'l, there are some things in the Law, as in 1ife, that are
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and more is being done to communicate the problems of the taw to

" disadvantaged, the unemployed, the poor and so on. So that it

-

just complicated, and they're not simple, and every effort on

the part of people like myself %o try and simplify ii, ic bound ¢
fail in the end, because the Lew is complicated, because the fact

of the situation is complicatled. But I think more can be done,

society. tnd I think, for exemple, the teaching of Law in
schools and the teaching of Law throvgh the Media o the cormunit;
generally are ways in which this is being tackled now,

Yes., It's often smid that the Law zs it ctands now is, or has
been traditionally - let's put it that way - has been traditiona
and may still be, more concerned with the rights of propexrty than -
with the rights of people, the individual., Do you think that's
a fair comment, or an undue over-simplification?

I think there's an element of truth in the statement. It oughtn

to be exaggerated. TFor exemple, there ere Civil Laws for trespa
and agsault, and crimin=l laws-to protect the person, but the .
faoct is that some laws that are evailable today, are unsuiiable
Some laws don't exist to -solve problems of todazy, as for example
the protection of privacy: and some laws, though they exist,

are not in truth available for groups such as Aboriginals, the

is true, that when one looka at Law Courses at Law Schools, the
distinct concentration is on the Law of Property, Property Rights.
That's been the class of people in the community whe have worked
the machinery of the Law and it's, therefore a very large part of
the common Lew of England, which we've inherited.

What do you see, yourself, as the major chailenges to the law
and to Law Reform in the 1980s? VWhat areas will be the most
difficult end perhaps the most necessary?

Well T think the......, One of the great problems of course is
the advance of ferror, the increese in crime, the increasing

vulnerability of our society in the apge of computers mmd data
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banks. T think the irecremses in unemployment, especially amongsi
the young, will cause a number of stresses, which we're begimning
to see in evidence in Ausiralien society teday. I think there ar
many perils and problems of this kind that we're going to have tfo
come to grips with in the Law, and I think many of them are bound
up in the impact of sclence and technology on our society. I
think that is gelng to require major coverheul of the Legal System
and T can only hope that parliaments will be ready to see this and
that bodies such as the Law Beform Comnission will be able to
help parliament,

When you mention science and technolozy, could you be a bit more
epecific on that? VWhat particular eapecta?

Take for example the impact of computers on society. I was at

a French conference recently, and they identified many aspects

of the impact of computers. The aspect of the diminution in
personal liberties by reason of the great storage of information
on date banks; the impact on employment; the impact on cultiure;
the devendence of France on imerican data banks; the alienation
of workers in computerized industzies, and so on. These are

the sorts of problems that I think France and Australia, and ail
countries, are going to have to grapple with.

Yes, and this is not, obviously, not unrelated to something that
you've gpoken about a great deal, the question of really fundamen
privacy in the 1980s, for the individual, the right to be in so
far as one can be, cne's self, and to have certain parts of onese
not known, unless one wants to have it known.

Yes, well what I have been gayins ié only reflecting an Internati
debate. I% is an amazing thing really that the laws of North
Americn and Western Europe have developed so rapidly along such
similar lines, given the different backgrounds of countries-wifh
different languages, different legal traditions erd so oh, it's
a remarkable tﬁing that they have all reacted quite rapidly to th
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MR, JUSTICE KIRBY issue of the impect of data banks on individunsl libsrty, and I
can't believe that we in Australia are going to be imsune from
the same sort of legisletion. I thirk we're going to rneed to pro
the individual in respect of information stored on him in data
banksg. I +think that goes without guestion.

RCEZRT MOCRE ind what wonld be the general guidlines for that kind of
protection?

¥R, JUSTICE KIREY Well, again,. it's a remarkable thing that when one leoks at
the legislation of such diverse countriea as Cénada, United
States, France, Sweden, and so on, there is in fact, & common
thread, and the common thread is the right of the individual
to have access to personal deta about himsell. In other words, i
gaid that if you can perceive through the data thet's stored on
you, how pthers are seeing you and have redress to corract data
which is unfair, or unjust or wrong or inacourate, then that is
a way in which you keep some control over the information which -
o%hers are seeing you by. People invade privacy in the future,
not through the keyhole, tmt through the data base, '

ROBERT MOOURE Do you think there's a - I meen maybe there is now - but one
has the feeling it might be needed more in the future, that there
should be a strong onus on the data ccllecting agency, presumably
at most times, not necessarily a sovernment agency, & strong onus
on them to show that the informztion they are'seeking is genuinely’
needed, In other words, what I'm saying, is there a danger that
meybe governments might just get to know toc much about ns unless
we watch it carefully?

MU, JUSTICE KIRBY Well, that ia certainly & strongly felt view in Burope, and in-
fact in many Buropean countries they've developed certain
categories of data which without special authorization, ought
not to be collected. Data on a person's religion, their racial
background, their philosophicazl vidws, trade union membership, an
things of that kind, and I think they are more slert %o this in
Europe, because they've been through the prob.em of the Gestapo

vho without the henefit of computers, were able to mnintain o

extremely detailed and highly effioient persenal information
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systems on just about everybody under their regime.

In this area of privacy in so far as i% awnplies fo govermment
agencies, we tun intoc a conflict with freedom of information
legislation, too, don't we? Clearly, I might want to hnve

some information withheld from publie conéumption on the grounds
of oy privacy. At the same time, other veople may hove commellis
reasons to get to find out whet fthe government is doing with that
information, as an illustration of their policy and acticns. Ko
what's going to harpen here?

I wouldntt have 3aid i1t's a conflict; I agree it's an-interface,
a modern word that ccmes from this technology, that even under
the freedowm of Information 2ill, which is before parliarent,
there ié a provision for an exemption in the case thai revelation
would undvly interfere with a person's privacy and that ia a
similar device thdat's been adopted in the United States. Dud
the important point is that under the U.35. legislation, and
under the Australian legislation, there's a common theme, namely
the Right of Access. Under the Ffeedom of Information Bill,

and under the proposed priﬁacy legislation, there will be the rig
of the individual's access to data in the handa of government end
ulftimately in the hands of private and other organizations.
Getting back to the cost of the law in Australia in that broad
sense, do you think lawyers make too much money?

1 don't know how %o answer that. T think many, many lawvers
make a handsome income, There is no more gruelling occupntion
than that of a top lawyer. They gemerally work seven days a
weelc; they work with great devotion and skill for their clients,
they are rewarded most handsomely. ;It is true that Lawyers asre
in the very top percentilas of the income earning groups in the
professlon, but there are many poor lawyers. And there are many
young lawyers, qualified, who are now out of work. And I think
we are going to see increasing numhers of these as the pumbers

of people coming into the legal profession incremses. It's
trebled in the last fen years, and I think that is going %o have
a necessary, market effect on bringing down the cost of the

delivery of the law to the ¢lients.
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ROBZRT MCORE The reason 1 asked you aboul Lawyers' incomes, was that apart

from the obvious sitraightforward reason for asking it, it does

" seem %o me to raise the question of a desree of public cyniciam
ahout professions in general. Not Jjust the Law; I think
the other obvicus one is medicine. Medicine has had a baé press
in rény ways recently, and the Law in the case of some solicitors
anywey has not done too weil either,
Are you aware, in your work, of a degree of decline in the esierenm
of the law zs a profession in the public eye?

‘R, JUSTICE ¥IRBY T think there's a decline in the esteem of professions generally,
and I think this arises from the larger numbers whe axre sntering
the professions; The greater mccess which individuals of all
clasees have to professional people; the larger numbers of people
claiming to be professionals. There are 130 todies in Britain,
claiming to be professionals. I agree with you that the unhapoy
stories on front pages of Medibank frawds and lawyers defaulting
with large sums of money doesn't help the professional image.

I think there is a general-décline in the status of the professiona
men. I think it's inherent ip the advent of great government
fundiﬁg for the professions. I think some of it is ineviiable

and can't be avoided, though I would agree that the cases of
defanlt are regrettéble and do great dzmage to the professional
gtanding.

iCBERT MOORE Do_ybu think in the 1980s there'll o¢ a chs ge in the concept,
let's say of e Barrister in particular, if I've got it right,
let's say of a Barrister in particular, that instead of being
seen, in a sense, as partly standing at arms length from his
cliernt, he does his best as on advocate, but he's meant to keen
hig emotional distance in a sense; he's seen as an officer of
the Court; he's eupected to heve some degree,.of, if you like,
social objectivity about what he's deing for his client. Do you
think that may be superseded by a much more committed kind of Lawyel
who unashamedly espouses his olient's case, and unleas he does,

won'!'t accept the brief?
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Well, of course there are some who z3ay thet the rules which you've
mentioned are designed by the hams, %o prevent able lawyers workin
with vigour for the social cavses of thé disadvaninged. I think
there probably will be efforts for Lawyers and for Doctora and for
other professionals to step outside the regime which hes hitherto
bound them, but I think 1t is important that the Lawyer's dusy

to the Court should he retained, because I think it's this that -
gives a certain remove and dispassionate aésessment of the facts
and of the Law and ensures that Justice according to law is done
by the Courts. Don't forset of sourse, that 98% of the Law's
business is not done in the Courts, 3But if that's what you‘re'
talking about, I think there will be public interest advocates, wh
will be deeply commif%ed to their causes, but I think it's importa
to keep the element of dispassion as well.

It'y often sﬁruck me that even Lawyers whom 1 know, who have priva
if you like, quite radical political standneints, are none-the-les
quite conservative, profeséionally as Lewyers. ind it does seem
to me arguable that there's an unnecessary degree of well, 1
suppese, hypocriSy in thatl. In your experience, dees that

strike any chord?

Well I doﬁ't gee that it's hypocrisy; It's simply that they weer
two hats. Like every other c¢itizen, they have their personal

and politicai views, they're forced tc have a political view by
the compulsory vote, but in terms of what they do im Court and
vwhat fthey do in their professicnal life, they're bound by fairly
strict rules which have been established over h'ndreds of years

in some cases, and I don't think they find that dichotomy at all
difficult. Many laymen wonder how it is that a Lawyer can defend
2 peraon whom he knows to be guilty. But unless a lawyer does
defend gullty pebple, then there'll he nobody te stand for the -
guilty, and argue their case, as théy would, if they had the
skills and mowledsz, and it would mean tbét Lawyers were mexing

decisions in their offices, that &t the moment are made in
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¥R, JUSTICE KIRBY Courts-of Law and by Juries and Judges,

RCTIRT MOCRE What's vour own feeling about, weil I suppose it's stralchi-
forwardly the future of individual freedom in the 1%20s? And
in—so:far as it does survive, to leok =t il optimiatically, to
what extent will it be because of the Legal Frofession, and
vhet it might do?

FR. JUSTICE KIRBY Well, I think the Legal Profession in the past has been a doubty

fighter, sometimes of unpopular cauzes, end I think that's a very
useful function which the fraining of Lawyers, trained in upheldin
individualigm, plays an important part to maintain. But I

think it probably is true fo say that Literty is under threat,
I%'s under threat from big go.vemment, big technology, big bumines
the vulnerability of society, and I think it will be vital that
Lawyers. and citizens generally, are alert to these perils, 3o

that they can see them and make sure thet we avoid the slippery
path into over-reaction, to dealing with these problems.

RNZZRT MOCRE Just lock at some of the, I was going to say pa:éphernalia, hub
some of the symbols of the law that reinforse the ideas in 2 Lay
mind,r that it is something of a mystery, and they may be small
things but I think they symbolise a lot.

What about wig:;? Will Barristera wear wigs, ten years from now,
do you think, in Australia?

MR, JUSTICE KIRBY I thought you'd ask me this. Well, it's always seemed to me to
be a minor debate.

ROZZRT MOJRE Yes,

MR, JUSTICE KIRBY Of course wigs are now not very mc;h in use in 'say the industrial
areas, the Industrial Courts and Tribunals, They're no longer us
in the Femily Court; they're not used by Judges sitting in Chamber
hearing certain legnl matters, So that wigs are on the way out,
And whilst I know they upset some people ss symbols of & past t';'_me_
T reslly think there are much more important debates about the zol'':
of the Legal profession, and the symbols of the Law, than the

wenring of a Periwig. I think that's a minor matter,
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What about the two tier system of Barristers, of Junior Barrister
and 2.C's?
Tes I do.

Until now there's been a fzirly rigid rule that a Cneen's Council

Do you think that division will- survive?

I think it will survive under diffexent conditiens.
has to be accompanied by e Junior. 1In a senae that's heen n
form of avprenticeship which has been pzid for by the client, but
in Pngland it's now been ruled by the Moropolies Commisgion that
that's not to be a firm rule, and I think as a firm rule it's
breaking down in Augtralia as well, I think it will be left to
the market to decide whether or not a case warrants two Barristenm
or not end there are many cases vhich wgrrant two Councel,

And there is no doubt that the system of Juniocrs and Silks, Q.C's
has been a system that's worked well for the fraining of the
successive generations of the Legal Profession.

Do you thinle that the enerszy crisis will raise particulsrly
difficult or interesting problems for the Legal profession?

I think it will raise irependous problems for society. It will
add to the pressﬁ.res, which are unemployment, unemployment of youw
and which the technelogical Tevoluticns which I've mention=d are
going to cause, but I don't see any specific, particular issues
which the enerzy crisis will cause for the law unless it be the
litigati n of public interest :‘LSSUES- in relation ¢ Uranium
mining, and motters of that kind. I think that may be a matter
for the Courts and for Lawyers of the future but I don't think....
Let me tell you what I had in mind;‘

something you said in one of your speeches that I was reading

I was quite intrigued by

You were referring to Solar Energy and you mentioned
that a conzequence of this, as I undersantd it anyway, could be
more interesting and more profound litigation about the right te
sunshine, becauae it"s no longer a motier of a tall building
blockinr out an smenity of sunshine; it's blecking out your gourc
That was the kind of thing T had in mind.

think of any other examples of thzt kind?

of powar, Would you

Well, I was there referring to a report or a working paper of

the South Australian Law Reform Committee on the quesiion ~f
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Solar energy, where it was estimated that by the turn of the cent
we'd have about 15% of Australia's energy needs from solar heat.
ind it was suggested that the right to light, the right Vo sunshin
access to the sun would become more important. I think that is
one iesue, But you see the basic problem is, unless there is a
cauae of action, unless there is some law which confers a right,
then you can have all the angnish and concern in the community
that you like, but you can’t bring it to a Court of Law fo be
regolved according to law, Courts are nct there to dispense
"palmn tree™ justioce; they're there to dispense justice according
to law, and it's therefore important to search for, and finad if
you can, any course of actlon which the law gives.
Well that raises the questicn of standing, and in particular -
well I'd like to make it in pariicular obvicusly - the masier
of class actiong. I know they're not gynonomous but one is
subsumed by the other. Are there any general rules or guidelines
that you would like %o see governing Standing, which we now don't
heve?  Would you like +0 see it broadened in some way, to be
less restrictive than it is, or what?
Well, the Law Reform Cormigsion has a reference to report fo
the governmeni on the question of Standing. Cenerally speaking
you've got io have some personal financial or other similar
intimate stake in a matter before you can take it to a Court.
They can't,they don't allow people to take matters to Courts simply
because they're taxpayers, or simply because they're cltizens.
That isn's sufficient interest to move the Court and the Commission
has put forward a dineussion paper sugresting that there ought %0 -
be a liberalisation of this principle, in a time when publiic Interef.:
is a more volatile, active force. That diseussion paper was gener
favourably received, but we haven't delivered our repor: yet so we'l
8till eonsiderine it, I'm interestea to hear that you think it
should be wildened.

Ch, I raige it as a possibility, that's all. VWhat about Class
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Actions, can we achieve what they achieve in another way?

vhat is it that makes fthem so worth discugsing, worth a

raference to you?

Well in America, Class Acii-ns have developed as a means of
aggregating lots of little claims into one big claim. TSo that
one persen can bring a suit on behalf of meny, who perhaps,
because of apafhy or lack of funds or,oﬁher disadvantaggs,
wouldn't heve broughi the cose at all. It is only an sction far
a cause of action known to the law, Where in other words there
mist he 2 legdl case, which can be agzreszated. And the essentis
argument that’s put forward by proponents of Class Actions, is the
here iz a means of bringing %o Jjusvice people who otherwiae weuldr
zet to Court, Making Court deliver justice in a mess nroduced
way, just aa problems are now macss ﬁroduced, s0 the Courts should
be able to deliver the rTemedy in a mass produced way.

Isn't thet, in a sense, a recognition by the law that society

has indeed changed? Well, as yoﬁ mentioned, it's a mass society
in more ways than one, and the law ocughi fo recognise it and

does in the case of Class Aotfon.’

Well of course we don't have (lass Actions yet in Ausiralia,

Koy no, They have it in the States.

There have bezen abuses of Class Acti ns in America and »pponents ¢
them say, our lLaws are established on the premise that a lot of
paople won't bring cases, and why should you permit one pesrson

to rope into a case, hundreds and pessibly thousends of peonle
who wouldn't bring the sase? I think it's a matter of judging
between these two competing arguments,

My point really was, isn't 1t an example of, and obviously I
don't have the techalcal legal knowledge of this, but an example
of, if you like, the law recognising social realities? That

the community now, more than ever, -no man is an igland now, one

could argue.
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Well, this iz whet the proponents say I mean, it is a finely

balanced debats, becruse there is no doubt that the procedure
has heen abuced in the United States, znd I think that what we'lve
got o doy, is to find a progedure that isn'i just 2 matier of
picking up an American remedy thai's workedé over ithere, but findin
& system that would be suitable for our sitwation, not least, Sur
rather differsnt legal profession. In America, class actions are,
fuelled by the contingency few system. The fact thet the Lawyer
gets a slice of the action. Whereas, in Australia, that is
generally regarded as a breach of professicnal ethics, So that
we've got to find_a system which will £fit into our legml enviromme.
and isn't sinply adopting 2 system with all ii's abuses, which has
been dewveloped in the United States.

Could I come back to the matier of the layman's reletionsnip to
the legal profession? Do you think there's a vlace for lay neople
to be on the various disciplinary bodies, or other »rofessicnal
bodies that govern the legal profession? )
Oh, T think that battle's been fought'and won. I think it's no
gene;aily recognised that laymen ocught to he there, that the
professional bodies in the past were pretty good in dealing with:
venality, with corruption, with the taking of money from clients
and so on,'but pretty bad in desling with just overlocking a '
client's indifference to them, failing to return phone calls and
the little things that bring down the good name of a professicn.
Se I thint the move now is strongly afoot to pud laymen into
disciplinnry and professional governing bodies generally, end the
question now is how many, not whehﬁer......

Yes. Do you have any thoughis on the ways in vaich judges are
appointed, and I must admit I'm not too clear on the mysferies
of that but I've got a rough ides I think. Any ideas on ways
in which the laymen could be involved in that? I'm avoiding
here, I'm not incliuvding Attorneys-General, or politlcians as

being laymen,
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Well in the United States of course, in many of the States,

Judzes are elected, and thai's on the basis that the judicial arm
is the third arm of government. And'that they_should therefore
ve respvonsive t-+ the electorate. I think that is taking
derocracy foo far. AL 1eé5t it's not been our tradition. And
generally speaking, I think our system has worked pretty well,
ramsly that people are appointed. They're apneinted by poiitical
of ficer, who often perhaps appeint them with all sorts of hopes in
mind but once appointed, there is a firm tradition, daiing 8CC
years of complete independence, And I think it's worked pretiy
well, and many Americans lock at our system with envy,.

There could be though, couldn't there, ig cases, & conflict
between the independence of the judiciary and efficiency at least
of one or two members of it? 'I mean, who judges the judges? The:
must be 2 Latin tag for that, but I won't struggle through is.
Welil, at the moment the position is, with superior Court Judges
that t:ey cen only be removed by an address %o the parlisment and
by a vote of both Houses of Parliament of varying and sizeable
majorities. Lower Judges and Magistrates can be removed by =

more pre-emptory means. But the hisztory of our country is that

I think only one Judze has ever been removed in this way, and that
before Federation, in one of the Colonies, and it doesn't therefors
kappen very often; where there are problems, other means, more
gentlemanly means are found %o solve the problem and,..

And do you think they're adequate? 1 mean, the more gentlemanly
means? Do they do the job?

I think this iz going to be a mattér that we're going to have

to addreas. In the United States, for exaplem, they have
Judicial Commiasions which look at the skills, phyasical and

mental health, competence, other infirmities of Judges, and

its a sort of peer review and if mayfwell be that we'll move %o
some form of review of that kind in the future. It's not

really z matter I've given a great deal of attention to. But

I don't think in fairness, i%'s a matter that's a great problem

in our country if it's a2 problem at all.

¥o, but it ¢ wld happen, ceuldn't it, in irdiwidvwal inatnnean
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. understandably, but that réises nroblems too doesn't it?

there could be..... .

I% could heppen, and it has heppened, but I think generally
speakin~s, we've been able in a rather British way o muddle our
way through to a satisfactory solutizn up to now., But as the
numpers of the judiecisry expand, and as tho business of the
Courts increases, I think we'll probably have to go down the
Anerican patﬁ with some form of monitoring body which judges

the Judges. There's no inherent reason why they chould be
exempt. Judges, like any other human being, can become ill,
Mentally and physiecally iil, and this is I think, s probliem which
we'll have to address in the futwre. Until now, we've muddled
through pretty well.

Yes. We're talking a% a time, when, I suppose, you could fairly

sa;" that if terrorism isn'i on the increase, 1t's certainly more

widespread than it's been, and I imagine it's wore likely to hapres
tomorrow or the day after tomorrow than we'd expected, Vhai )
protblens does tnis raise for the law? There cculd easily bz a

pretiy solid campaign for a law and Order stance in the community,

I thirk the great nroblem is kesping our sense of balance.
You see, in Uruguay they had a democracy. It was cne of the
few in South Amwrica. end then they had the problem with the
Tupermaros, As a response to that, they gradually introduced the
paraphanalia of the Police State, Thaone tapping without judicial -
warrant, detention without frial, limitless quegtioning, and slow]
but surely they dismantled the demﬁcracy. They beat the Tuperﬁa:
but in the process, they deatroyed the society which they were
seeking to uphold, And T think we've got tn face quite squarely
and brutally the fact that there is a price tag to a 1liberal
weatern democracy and theprice tag is that some vicious, wicked
people get away. And I think it's clear aighted recosmition of t

fact which will be the best protection of our form of society.
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2ERT MOCRE Thinking ahead to ithe late eighties, i:resmnnbl:r, how would

- the law cope with the landing of a Martian on earth? Vould

such a thing belrecognised as a natural person, a legal person,
or what? I mean, are people like yourself %hinking sbout that

- kind of extra-~terrestrial, or whatever the word is, jurisdiction?
- JUSTICE KIRBY 1 have so many problems on my mind of an earthly kind, that I hawe
turned my atiention to the problems of Mavrs, I think there are
enough pfoblems here on earth, though I think it's probable that
if such an extroardinary event occurred, that many of the problem
which we have on earth would suddenly disappeér, and there wounld
be & sirange unanimity.- There'd be an enormous force for Law
Reform, I should think, to get done those things which had been
lef4 undone, but it's not a problem which is high on my calendar
of attention. ’

(FACES OF THE EIGETIES THEME)

 AICUNCER ¥r. Justice Michael Kirby. Chairman, Austrelian Law Reform

Commisszion.
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