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Strong tradition - high standards

The Malaysian judiciary is the proud inheritor of the
‘mantle of eight centuries of British justice. This fact was
éymboliSed on Malaysia Day when Sir James Thomson, Chief
- Justice, became the first Lord President of Malaysia and a
Tun.t The Judges are the successors to a strong tradition
cf impartiality, uncorruptibility, efficiency, independence
and intellectual ability. These are testing standards.

The principles of the independence of the judiciary and
the rule of law - which are enshrined in the law of civilized
nations and reflected in the constitution of Malaysia and

international standards - matter most when they come under
Pressure, This trueism applies to <the respect for basic
_ principles and human rights generally. As one Chief Justice
“of Australia said, during war-time as in peace-time it is

'relatively easy to accord freedom of religion to members of




.fgiﬁh 0f the majority of the population. But the
aranteéfnmatters most when it is tested, in time of war, by
moers iof a minority religicn. They need the constitution
'fgféct them. Such prdtections are rarely needed by
efs;fof the majority faith, who can generally look after
iselves.*

s§~fit‘is that the recent events affecting the Malaysian
diciary. are important because they demonstrate whaf happens
é'ﬁuch vaunted and ancient institution - the independent
i is put under strain. There are lesscons in what
Malaysia £or lawyers and Jjudges - and other
well =~ in many other countries, particularly
sefof;our region.

~Judicial independence and integrity are all too often
akeh; for granted. There was a time when we - who are the
uc éssgrs. to the constitutional settlement which protected
_ ﬁﬁdges of England - assumed that we were immune from any
1 jthréat. We thought that challenges to the independence
them;jud;ciary were confined to other less happyulands:
rgzltb‘other cultural and legal traditions. The removal of
dgegﬁfﬁas scmething which happened in Latin Amerieca or under
,sclstr dictatorships. It was not something which happened

countries which had inherited the British legal tradition.

The malaise of overweaning power
‘Events of recent years, however, including those
curring in ocur region, demonstrate how hopelessly naive and

Sguided was this opinion. It is vital to see the events




book in a wider context. That context is

the independence of the judiciary in many

lncludlng those of the common law. In this sense,
not alone. The malaise which is at work is the
eéniﬁéxfpower of the Executive Government, and often of
eeaeef Government.

?pli;ical scientists can trace the gradual erosion of
ower— of parliament from those heady days when A V Dicey

ced ;all sovereign power in British affairs to the Imperial

Parllament:iat Westminster.? If ever Dicey's theory of
113ﬁen£efy sovereignty was right* it has certainly
eféd-fé' battering this century. There has been a gradual
7Qf*1power of parliament to the cabinet and +to the
J . Even within the cabinet the features of the
and of modern means of communication, have led
an erosion of Executlve power to theé Prime Minister. Wars
ether Pressures associated with the post-Colonial era
xacerbated these tendencies.
'Tﬁe result of these developments has been the emergence
governments and heads of government who are fundamentally
t ,ef ,sympathy with the notion of sharing power with an
é;ﬁéeht judiciary. Yet that sharing of power tempers
aﬁeelﬁee power. Looked at in socioclogical terms it spreads
reeponsibility for important decisions, promotes
S rvahee of proper forms, provides opportunities for the
dﬁsideration of important matters, reduces the risks of

oppression and  tyranny and enhances the continuicy of




ltutioné' in times of rapid technological and social
“:These are some of the functions protected by an
'enaehf “Jjudiciary. They are endaﬁgered by the Executive
GO ernméﬁt:?- elected and unelected - when it forgets or
éf-éétiﬁates the wutility of the judicial function. They
t - risk when impatience, pride or unwillingness to brook
7 tioﬁ??lead the Executive Govermment %o challenge the

iary or individual members of it.

me .need for courageous judges of principle

“We 'sbould not really be surprised when such challenges

;_Evgn within the British tradition, judges of earlier

§ _héd“ to take risks 1in upholding the rule of law and

Jihdependence. In the days of the autocratic monarchs,
'9 the Stuarts, the will of the sovereign (and of the

"of advisers around him or her) freguently overbore

eaucﬁécy. When - Sir Edward Coke asserted before James I
_tﬂeﬁ king was under God and the law, it is noteworthy
‘he ' did so trembling and on his knees. 1In those times
h ﬁas a bold notion indeed. Alone of all the Judges in
;¢ouﬁcil, Coke told the King that he would not stay a case

rdyil* direction. He would do what “should be £it for a
'ééf“to do", For his brave reply Coke was removed by the
:9; But it was the beginning of the erosion of the divine
H? of Kings in England. We have modern Xings. Happily we
;o ha§e-modern Cokeé.

After the Glorious Revolution, whose 300th anniversary




cé'ebféﬁed, ironically, in 1988 - the gradual acceptance
ih&ébendence of the judges from the dictates and whims
:  ﬁ;nging Executive government came gradually to be
ed .ihfﬁEngland. It was not always observed in colonial
si Ations;i . But it wﬁs the model which countries such as
ia ,ﬂénd Australia inherited when they came to
endence. It was, and is, an ideal. The events of these

Hdemonstrate that it is an ideal that must constantly be

77 It must be reinforced in the conduct of
g__uét;independent judges who perform their duties and
' td their ocaths of service, to the law and the
tution: and to international standards. But it must
so béa?QEinforced by the legal profession which can speak
'.Lkihe voice of the judges is muted. Most importantly
ll}éfitu'must be reinforced in the opinion of ordinary
s. For it 'is in the heart of the pecple that
gmentél constitutional rights must be nurtured, if they

survive.*s

Llenge ﬁfco"‘the judiciary in Fiji

last three years have seen a number of

In May 1587

following an

Immediately Her Majesty's judges of Fiji wrote to

overnor General declaring that the purported suspensicn




thg:iﬁonstitution was lllegal and invalid. They asserted
h,?dﬁe}5§oice that the suspension o©f the judiciary was
canst;éutional. They assured the Governor General of '“our
ai_. edT;and ccomplete loyalty and of our readiness to
ntlnﬁe “ 0 exércise our duties in accordance with the law of
‘ﬁﬁd our oaéhs of office".

- As -a result of this letter the Governor General was
dénéé Ito assert his authoriﬁy. Fiji returned for a
ort itime to the rule of law. However, in September 1987
?miiiﬁary reasserted control over the government of Fiji.
;Judgés wrote again teo the Governor General. They
gpeaﬁed';that the constitution of Fiji "enshrines the rule of
_:that,the judges of Fiji are appointed as the independent
‘rimpartial custodians of the law, and that they are bound

administer it in accordance with the judicial oath of

;Ihese assertions of Iindeprendence led to the arrest of

gf ;the judges and of a magistrate. Because most of the

_s;?refused to accept a commission from the new regime,
ey were simply discarded. Some at least of them paid with
empoiary loss of liberty and humiliation. Some lost pension

_ht;-rénd other benefits. But they were true to their

consclences.

Challenge to judicial independence in Australia
_In Australia, 1989 saw the reconstlitution of +the
deral - Industrial Relations Tribunal. The President and

res;dential members of the old Australian Coneciliation and




16n i"-VCc::rnm:'l.ss:i.t:m had been promised by parliamgnt a
reéisély equivalent to that of judges of the Federal
, £§;£ralia. They were protected against removal
- dincapacity or. misbehaviour proved +to the
“,of both Houses of the Australian Federal

.fet when the new Industrial Relations Commission

- The exception was Justice James Staples. By a
rthe Australian constitution he was not,
tutlonally speaking, a Federal 3judge. But by Act of
“ent he had the same status, rank, precedence, salary
ppotectlon from removal as a judge. Those guarantees

sﬁéﬁﬁ‘ aside. Justice Staples was simply not appointed.
_;agét;on was ever given publicly. Privately, it was
“th;t he was a “maverick'. Many senior members of the
larfiiand of the legal profession throughout Australia

sted at this departure from respect for the 1ndependence

e like Justice Staples who have the same need for
judges.® But to no avall. The opinionated
ive refused to budge. 1In the uproar which followed the

allan Parliament established a committee to enquire into

c1rqumstances.

5§rgy,attack on_the Malaysian judiciary
Bgﬁween the sorry events in Fiji and the lamentable
turé‘ from tradition in Australia comes the story of the

aysian judges, My concern at what occurred arose from the




clése feeling that many adustralians of my generation

'” £§£1 Malaysia. We were educated at universities beside

alaf51ans of the early days of independence. We have
gf.“s;énal and personal association with lawyers and others

-7££eifﬁountry; We have been there on delegations and as
buiiéég, We share many of the same sources of law and we
Aﬁ#éﬁodians of the same <traditions, 1 alsc ‘had an
as a Commissicner of the Internaticnal Commission of

{IcT) in Geneva. That body is dedicated ¢to

-,:# “[Tan Sri Wan Suleiman and Datuk George Siah) as well as
Ee;°éuspension from office of those and other judges of the
Court weré so unprecedented as to attract the anxiety of the
brid assembly of the Commission. Singled out for particular
eﬁfion was the concern of the 1ICJ about the campaign of
agtécks on the judiciary by the Prime Minister of Malaysia;
.the' inducement made to the Lord President +to resign his
bffice quietly; the apparently biassed constitution of the
-ﬁ;ibunal set up to enquire into his removal; the inclusion
in the tribunal, as its chairman, of a judge who succeeded to

thé Lord President's office; the unprecedented action of




in securing the removal and suspension of Supreme

who provided a stay to allow the

alueiéf this tale
Rééoanting this story again cannot reverse the
""" done te independent judges o©of courage and

It cannot unmake +the history that has been
It cannot restore confidence in institutions that
beén damaged. But it can serve to remind judges and

lawyers of the need for courage in defending

honoured concepts. It can help to perpetuate the

that their example serves as an inspiration to
It can also help to bring home to the impatient,

Executive governments which attack judicial

inst established international standards.”
“The price of freedom is eternal vigilance. One of the

'rest' guarantees of freedom is the existence of a courageous

iﬁdependent Judiciary. If Jjudges do not stand up for

fnbticn when it is put to the test, the vaunted boast cf




‘this book is an important one - not only for Malaysians

4 o:Jlawyers. But for free people everywhere.
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