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AN END TO HUFFING & PUFFING

I come before you tqday,;senidr executives . of many branches
of Australian business, to talk to you-about class actions. I
realise that this is a subject about which you will be rightly
concerned. There has been a lot of ill-informed talk in the
press about class actiens. I want to get straight in the
beginning that the Law Reform Commission has received a
.directive from the present Commonwealth Government to inguire
into -and repopt'on this subject.” Like many other‘references to
the Commission by successive Governments, this is a
controversial one. But we in the Commission are not entitled
tor that reason to return the task to the Government as "too
hard" or as-"too upsetting to business®. Qur duty is plain.
Having been given the task, we will proqéed to reach tentative
views, to canvass these widely in the community and then to
present a report with f£inal recommendations for the improvement
of the legal system of our country.

!

Most of vou will have read a vigorous and somewhat
ill-tempered editorial on this subject in the Australian
Financial Review{3 July 197%9Instead of éealipg‘with the issues

raised in the Commission's discussion paper on Class Actions,

the editorialist indulged in an attack on the legal profession:



"But of all the self-promoting assumptions of the
professions, none are as cavalierly, as blindly
or as arrogantly held-as those of the lawyers.
Lawyers, more than any other profession, live in
their own worid. They joust wth each other, in
front of each other, to each other's infinite
amusement and reward. A lawyer never loses a
" case; only his ‘client does.

Sp the legal profession has now issued, under the
mask of a contribution to national enlightenment,
a set of proposals that would vastly expand

litigation - that is its express intent -.in
order to achieve a goal it never in detail
spec1f1es.. ;

Thls lltlgation would enrich® lawyers at the
expense of business and “if. not enough money were
forthcoming from that quarter the taxpayer. The
lawyers want class actions." -

This attack was as unfair as it was ill-targeted. The
discussion paper cannot be blamed on all lawyers. Nor do all
lawyers want class actions. In all probability most are
utterly indifferént and not a few are opposed. - But. the wishes
of the legal pxofe551on or the w1shes of business* (and even the
wishes of editors) cannot be the guiding star of law reform in
Rustralia. - The fact is that the mass production of goods and
services in-a modern economy is bound .to mass produce legal
problems and legal-calims. The.great impediments to access to
justice in Australia are the lions of coét and delay that guard
every court house door. If tﬁe administration of justice,
alone of the services of the community, does not provide an
answer to mass produced legal problems, cynicism and contempt
for the rule of law may be the price we as a society pay.

I hope in this forum I can discuss with you in a calm way
the pros and cons of Australian class agtions - ﬁroperly
secured against the abuses that have been identified in the
United States and relevant to the needs of our society. If we
cannot do this we will simply confirm the critics who condemn
the immature and anti-intellectual strain in our national
make-up. TLet there be an end to knee-jerks in the debate about
class actions. I do assure you that all the huffing and
puffing of editors will not make the Attorney-General's



reference to the Law Reform Commissicn go away‘ 'S0 we had
better address the problem as it deserves — as a qerxous
question for all those concerned about the effectlve oellvery
of justlce in the case of-multlple 1njury to fellow citizens.

WHAT IS THE LAW REFORM COMMISSION?

In 1973 the Commonwealth Parliament, with the'suﬁport‘of
ail Parties, established & national’Law Commission for
hustralia. The tasks of this Commission:are to review,
modernise and simplify the laws of this coﬁntry. it works upon
references receivea from the Commonwealth Attorney-General,
Senator Durack. It cannot 1n1t1ate its own programme,;although

it can suggest matters approprlate for ‘reference; -

The Comhission is set up in Sydney. It has four full-time
Commissioners and seven part—-time Commissioners. Sir Zelman
Cowen, our Governor-General was, until his app01ntment to that
post, a part time Member of the Comm1551on.
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The Cbﬁmiésioh staff numbers 19, 2 f:gure set years ago and'
before many major proiects of reform were glyen “to the
Comm1551on To supplement thlS number, the Comm15510n looks
beyond its own ranks and 1ndeed beyond the ‘ranks of the legal
profession, to honorary consultants who' are app01nted Wlth the
approval of the Attorney-=General. Officers have also been
seconded from other Commonwealth Departments and authorities
and co-operative arrangements have been worked out with
unjversities and other law reform bodies to increase our output

and supplement our meagre resources.

WHAT HAS THE COMMISSION DONE?

The Commission has produced a number of reports upon
controversial and difficult references received from successive
Governments. Our reports on Complaints Against Police and

Criminal Investigation were produced for the Labor Government.

The reports on Alcohol, Drugs and Driving, Insolvency: The

Reqular Payment of Debts and Human Tissue Transplants were

Produced for the present Administration. .



Reports are shortly to be delivered on Unfaix
-Publications: Defamation and Privacy and Lands .Acquisition Law.

Currently being distributed are discu§sion papers on a wide
variety of,.matters whicﬁ are still before the Commission, -
These include our project on standing to sue. They also
inciude projects on Insurance Contracts, Pnivacy and the Census

and Debt Recovery. The Commission has recently received a

number of important references from Senator Durack, The first
is-one designed to reform the law of*éentencing of Commonweallth
offenders thréughout Australia. The second is one, most
recently received, relevant to the reform of child welfare
laws. This Has pafticular importance'in the International Year
of the Cchild. a third,'received last week, relates to the
reform of the law of evidence in Federal and Territory Courts.

HOW DOES THE COMMISSION WORK? -

The unique feature of law reform bodies is their procedure
of drafting-new, reformed laws.- Unliké?the'pkeparatioh of most
éovernmentilegislétioﬁa the;preparation of Jaw reform
commission reports goes'oh'in the open. The whole peoint of
committing a project to the Law Reform Commission is to procute
public, expart and ‘lobby comment so that the* proposed law is
thoroughly refined before it is put to the Parliament.

With this in mind, the Commission has designed several
procedures for the purpose of securing such participation.
Public sittings are held in all parts of the country. Seminars
are attended, arranged by various industry and community
groups. Public lectures and speeches are delivered. The
printed and electronic media are engaged to garry news and
details of the Commission's projects and of tentative thinking
irn them. Discussion ﬁapers are produced which are in a less
formal and more understandable form than most government
documents. Pamphlet summaries of the discussion papers are
widely distributed to the legal profession and to other
interested groups. Lately, we have begun to use the procedures
of public opinion polls and surveys. As well, a team of
honorary consultants appointed from interested view points sit
down with the Commissioners and discuss with them the various
issues that have to be resolved.



""All of this takes time.. It also copntrasts -sharply with our
éormél procedures ofriaw.making,in”this countnyl It is not
normal to consult so widely and.so openly in theAﬁkePafﬁtién of
laws. Becauge_of.this% misépprehansions afisgAphat}garly views
stated are, as‘is_oftenithé case_with:governmentc‘the committed
so.- In all -of -our -projects-major -changes are-made.as a.result
of the exhaustive pchgséesgof}publiqﬁcoﬁsgiﬁationé,,50‘it has
been ih the past. So it.will be.in the case of .the reference.-
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DOES_THIS BAVE A PRACTICAL.RESULT? ... .. ... .,
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the:production of -splendid

Law refoxm,ﬂwhicbawaSpsimﬁly
reports and attractive discussion. papeis would be a waste of
public funds and the energies of busy people. TIt is recognised
on bothisides of Parliament-that bur legislative processes need
assistance from expert groups and community opinion in the
development -of complex areas-of the~laws; .-

" The-Law Réform.Commission:Act.is. silent on what,is to

happen. after: a.Commigsion, report.is produced. ..It must bhe .

n

tabled by the Attorney-General::in Parlisment and therefore it

becomes a~publicﬂdocument;~mBut,afte:ﬁthatuqtheﬁeﬂiﬁ no .-

guarantee -that the Government will act upon it. . .

Rustralia has a fairly poor record in the implementaticn of
the reports of government bodies and committees such as law
reform commissions. A fiqure taken out in 1976 showed that of
647 reports received from law reform bodies in Australia and
New Zealand between 1916 and that date, only 311 had been
followed by legisiation, i.e., about 48 per cent, Of course
this is a poor indication. Some reports recommended no
change. Others were annual reports. Others were overtaken by
events. The general point made is that not all reports lead to

action.

In terms of legislative follow-up, the Australian Law
Reform Commission has, so far, a fairly good record. Not only
have its reports been adopted by the Federal Government to
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which they are addressed.- State Gbvernments have begun the .
process of picking up tbe good ideas ana-suggestions for law
reform made by the Federal Commission. For example, the report
on Complaints Bgainst Police has been implemepted in New South

Wales almost in ifs entirety. Important suggestions in the the -
report have also-been adopted in Queensland and,
administrétively, in South Australia and Victoria. The Federal
Government is scrutiﬁising the report in conjunction with the
propdsed establishment of the Federal Police of ARustralia.

The report on Criminal Investigation led to the

1ntroduct10n of the Cr1m1nal Investlgatnon Bill 1977 by
Attorney-G eneral Elllcott He describad the ‘Bill, based on the
Commission's report, as "a major measure of reform" ‘The major
thrust.of it is torupdate and ‘modernisé the laws. of criminal
investigation.in this country. Senator Durack has recently
announced his hopé-to re=introduce "the Bill in the next sitting

of que:al.Earliament;

The . report onwhlcohol Drugs and Driving has been .
implemented in the Australlan Capitdl Perritory, as has the .-

report on Human Tlssue Transplants.. The latter is also to be

implemented in Queensland, according to an announcement by the
Deputy Premier of that State, Dr. Edwards.

In advance of Federal legislation, the South Rustralian
Parliament picked up and enacted legislation based on the
proposéls contained in our report on Insclvency. Even in
advance of our final report, the Northern Territory Government
adopted most of the propesals put forward in our discussion
paper on Lands Acquisition Reform,

Nor is the adoption of good law reform ideas restricted to
the home market. Interest has been shown in our proposals for
insurance reform in Thailand. The report on Human Tissue
Transplantation is to be translated into Spanish for
distribution thoughout. South America. The Governments of that
continent.are grappling with the same need to modernise the
law. More recently we heard that our proposals on defamation
reform are to be substantially adopted in Barbados in the West
Indies.



The point being made is that the business we are engaged in
is not simply an academic or scholarly oné. It is part of the
mechanism of  modernising and up—détihg our legal system to make
it more just and more relevant to the problems of today.  The’ ’
law tends ‘to epeak to each age in térmé-of ‘the values of times
gone by.  The role of the Law Reform Commission is to help
Parliament to review théhlaw“in'a'systémégiéﬂﬁgk;'mbdefnigfﬁéﬂg
it where necessary and’ changlng it 'where the change will lead
to improvement: “LAw reform‘is not’ change for its own sake. Tt

is change for the better

HOW DID THE CLASS -ACTIONS REFERENCE ARISE?

In 1977, Attorney-General Ellicott gave the Law Reform =
Commission a reference. on sﬁahdiné'to'Sue‘énd"Class Actions.
We have called it, for ease of convenlence ‘the reference on

"Access to the Courts"”

The Attorney- Geheial's termé of reference called attention
to the spe01f1c functlons of - the Commlsslon under the Act to
review Commonwealth Taws with a” “View to the‘"systematlc
development ‘and -reform-of the law .. Particilar attentlon was
drawn to our duty to modernise Lhe Law “by brlnglng it into

agcord with current cond1tlons o s1mpllfy 1t and to adopt

"new or more effectlve methods for the
administration of the law and the dispensation of
justice".

The terms of reference recite criticism that has been made “"of
the restricticns in the present law upon the capacity and right
of persons to be heard in courts and proposals which have been
made relating to class actlonf“ The Commission is therefore
required to review Federal laws on the standing of persons to
sue in Federal courts and courts exercising Federal
jurisdiction and Territory courts. It is also instructed to
review the laws relating to class actions in such courts. We
are required to report upon the adequacy of present laws and
the desirability of changes in existing law but bearing in mind
any constitutional limitations on'Commdnwealth power, We are
also instructed to keep in mind our functions to consider

proposals for uniformity of laws in this country.



These, then, are our.terms of reference. - The Commission
delivered one discussion paper on-the reference suggesting
major reforms of the law governing standing to use in Federal
Jurisdiction. That discussion paper will not be explored

= -here.” It is available, free of charge, to those who.are
prepsred to comment on it. It is still undér considération
within the -Commission. _ - :

The present purpose is not to ieview in detail the class
action-conbroversyf--This_is‘done in a.discussion paper that
has been issued and publicly édiscussed by my colleagﬁe, Mr.
Commissioner Bruce Debelle. Be is the Commissioner in charge-
of thHe reference. 'Before the issue of the'diséﬁssidn paper,
meefings had been held with our consultants. These number a
Federal Judge, a member of the Australijan Consumers'
Associatién and other persons appointed because of their
background in business and irdustry. The latter include
officers of the Confederation of Australian Industry, the
Australian Finance Conference and the Austraiian Industriesf
‘Development Associafioh. We also have cbnsultants from:the-
Commbnwealth Départmeht of Busfhess and ConsumeriAffairs, the
Trade Practices Commiséion and the Qffice of Cbmmissioners for
Cdnsumer Affairs in the Australian Capital Territory and New
South Wales. It will be seen that we have an excellent team of
consultants voicing differing opinions on class actions from
differing, indeed competing, points of view. There is no doubt
that the Commission will have at its table the best possible
advice, It will hear every competing argument and will be léft
under no misapprehension as to the alleged advantages and
disadvantages of the class action procedure.

WHAT ARE CLASS ACTIONS?

We start from a disadvantage in that most people in
Australia have no idea at all as to what class actiens are.
Lawyers are not familiar with the procedure for the simple
reason that it did not develop in our country or in Britain,
‘Canada and New Zealand. At least so far as class actions for
damages are concerned, (the matter of controversy facing the
Law Reform Commission) the species of litigation is quite
unknown in this country.



The danger of this ignorance of class actions is that .
judgments will be made about them on”the basig only of .United.
States experience. and inflamed. .by. extravagant rumours and
emotional -reactions. - We do not propose-to.allow the Rustralian
debate. to take. this course.. ‘If class actions are to be’
introduced in-Australia,~theyimustibe’ put:into-thé context oF
the Bustralian.legalisystem and the ethics and rules of -
practice of the legal profession of this country.

B A Ty T T T ey e

Put shortly; a clags action is a kind-of representative
action’in which ohe person or a small group of people are’
_ permitted to-bring. legal proceedings-on'béhalf of a large
number of-other ' persons and to sécure doUrt?dfde:éd'relief
affecting not ghly the actual named partles to thé case but all
other parties in a“similar posxtlon, who are’ 1nc1uded in the
clags .. yninl aaa T I

£

The reguirements of a class actlon are threeé.” First, there
must be-a “largé numbet of-Persons affected” 1n a* 51mllar way to
the class litigants. Secondly, they must: have ‘a” Gommion
intefestfJaltéough¢nbt*néCéssaEily=ahfidentical-légél*
interest. -Thirdiy, it must bé convenieft td déali with the
mattér as -a form of group-litigation rather thantorreguire the
individual parties to bring their” own ‘cases to the cdurt in
order to litigate them separately. Mosticlass action '
procedures invoke a reguirement that it should not only be
convenient to proceed by way of group litigation in this way.
Class action rules genefally require that .the person who wants
to organise a class action should show, in a preliminary
hearing, either that he has a prima facie cause of action
and/or that the claim he is bringing on his own behalf and on

the behalf of many others, has "merit”.

A'type of class action did develop in England in the
Chancery courts, when proceedings could be brought by one
person for relief that was available to many other people in a
like position. They did not develop in the Commdn Law courts
in.England. The reason for this disparity arises largely from
the fact that the form of remedy granted in the Common Law
courts was the awara of money damages. The form of remedy
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granted in the Chancery courts was a specific order {either
injunction or declaration) fequifing particular conduct on the
part of the partles The difficulty which led to the
resistance to class actions in the Common Law courts was the
‘ problem whlch such courts face arlSlng out of their form of
remedy, It was easy to make an order of 1n3unctlon that flowed
on to benefit many other people. It was less easy for courts
to disburse large sums of money paid into court and available
to many other pecople atferted in a way similar to the
successful litigant. .

In tHe United States, the same inhibition did not prevent
the development of class actions fdr'damages. Starting from
modern beglnnlngs in New York State in the 18305, the class
action procedu*e for damages developed slowly at first. It was
introduced into the rules of the Federal courts: early in. thls
Century. The mountlng of class action procedures did not
become a common place untll the 1960s. Even today; it is not a
" hig part ‘of the 11t1gat10n in the Unlted States. “However, it
has attracted attentlon because, 1n a number of cases, very
large verdlcts indeed have been recovered.r “These and the
alleged abuses on the way have led to calls for major reforms
of class action procedares in'thé,United States. It must be
emphasised, that few of the calls for reform in United States
assert that class actions should be abolished entirely.

Mr. Griffin Bell Attorney-General of the United States visited
the Law Reform Commission last year. Whilst acknowledging
defects in class action procedures which had to be cured (a
matter to which he has given his personal attention), the
Attorney- General said that a reformed class action procedure
was undoubfedly necessary and should be preserved as a valuable
means of bringing many people to the courts of justice.

GIVE AN EXAMPLE OF A CLASS ACTION?

Class actions have been brought for many claims and
devising a typical example is not easy. A most freguently
cited case is Daar v. Yellow Cab Company 67 Cal. 28 695
(1967). Contrary to a city ordinance, the cab company raised

its fares by simply changing the meters, BAs a consegquence,
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-thousands'of passengers were unlawfully overcharged. Some
never realised what was happering.* Many ‘would doubtless not
have cared very much, even if they had known: - Most: would
. certainly not .have cared sufficiently to sue to recover the
" .unlawful surcharge. " 'ft wonld be just too much trouble and the
damage to each individual passenger would be too small to
warrant taking the matter to court, even to a Consumer Claims
Tribuﬁal. Mr. Daar, however, was permitted to bring a
representative class action allowed for by the Rules of the
Supreme Court of California. Even. though each.indiviéual
passenger had a separate contract and a separate claim against
the cab company, Daar was permitted to proceed on his own
" behalf and' on -behalf of 'all - taxi-cab phssengerSJGho'had been
overcharged in this way., Thé court rejected the cab company's
argument that thére should be a precise "community of legal
interests” before such an action dould be allowed. Of course,
it was not possible to identify each and every individual
passengerli*Aaéeftisementskfor*them tg_cpmerforward-produced'a
small tric¢kle. But the court took the view that if a class
action were denied, retovary by members of the classs; or even
by the signfiéaht*pbitibhfof_Eﬁem, would be most unlikely. ‘An
individual claim would ‘amotnt to 'a few dollars only. The
defendant, if no 'Ciass action-wére alldwed; wbnld "retain the
benefits from its own wrongs", - ) o
In the end, the case was seftled. The amount of recovery
was simply calculated. It was the "unjust enrichment" which
the cab company's books disclosed had been procured as as
result of the surcharge. This  amount was paid into court. Mr.
Daar secured his overpayment, So did those who, by simple
procedure, could prove their individual c¢laims. The lawyers in
accordance with the legal system of the United States, secured
their contingent fee i.e., a proportion of the verdict sum.
But there was still a fund.in court to be disbursed. The court
found a seolution to this problem. It ordered that for so long
as was necessary to exhaust the fund paid into court, the cab
company should undercharge its passengers until the amount In
couri was extinguished.
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This is an example of a c¢lass acéion with so-called "£fluid
qlasé recovery”. Theﬁe are many similar cases. There are
alternative schemes which avoid the problem of disbursement of
a fund. The case has been criticised as providing a windfa}l
benefit toé later faxi’passenders who may be a quite different
groué'tolthat which was wrongly ovetcharged. O©On the_ other
hand, without the intervention of the class action, almost
surely tﬁe taxi-cab company would have taken .the benefit of its
own wrongdeing. . The risk of an individual claim by a )
disaffected passenger. or even or a.criminal prosecution for a
"relatively smaller fine would be no deterrence from the conduct
contrary te law which the class action certainly effectively
attacked, ; ‘ 7

WHAT ARE THE LEGAL ARGUMENTS AGAINST CLASS‘ACTIONS?'

Constitutional Problems There are at least three "legal"

arguments .against class. actions which «can be mentioned;- In the
first place, there-may be constitutional difficulties in the
way of'intrbdﬁcing class-acfions of the kind I have. described -
in this country, at least in Federal jurisdiction. ©Our High
Court has made it plain that only certain matters can be
litigated in Federal courts in Australia. - The reason for this
arises from the doctrine of the separation of powers and the
language of Chapter III of the Ausfralian Constitution. A
court only has jurisdiction in "matters®”. Does a "matter”
imply specific litigation of an identifiable issue between
parties actually before the court? Are the remedies proposed
in class actions for damages the kind of remedies which are
appropriate for judges and within the judicial power of the
Commonwealth? These threshhold guestions must receive the most
careful attention. fThey are not only nice lawyers'
cohtroversies. They raise, in an indirect way, the issue of
principle, namely the proper function and role of the judiciary
and the courts in our type of society.

Impact on Substantive Law It is also pointed out that the

class action introduces a means of enforcing the law which was
not under contemplation at least so far as Australia is
concerned, at the time when the substantive law was
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established. = Many.rules of substantive. law were enactqd
against a backdrop of the unlikeiibood of'litigation, let alone
mass litigatien, by.one person on behalf of many. " In these
circumstances, to;provide -a procedural mechanrism which.Qiil;
enforce,-manyyﬁfmeamovez¢;a,gemedygwhich.waslexpected—to be .
used, if at all, by few,,amounté;to=a,rpal”chaqgerin the..,
substantive as well as the procedural laws., ﬁInnother"wofds,
clasé-actioﬁéqanemnopt5imply;a“p;oceduiaLydevice;ﬁwTheyf-"~?
potentiate-with the substantive law to cbeate;a:legal system
which_is.quite.different to that contemplated.when.the original
substantive law was established. .. ... . no oo

e AR N T TR LS A s N

Punishment by Civil Process Furthermore, critics of the

class actions say that the multiplication of ipdiviéual_claims
to one very. large single. claim: by, way oficlassiactions amounts
to a misuse of the civil law. It is said that the class action
for damages:recoups :a: fund whithris in truth:to be:used not for
compensationuoﬁmpersons_Lndividually*wronged.jforumany.of‘tﬁem~
cannot be:identifiedworqwill;notjéoge~forward);~but'for‘thea
purposé bﬁ,guhishing;the class. defendant and depriving-him of
his unjust-.enrichment..--~In:ithese.circumstances;-having;regard-
to the size of the “punishment®, it -is.not - apt to deal with the
matter -by a -procedural--device.-of:the-civil law,.--It-.is the . :
business -0f the crimiral law -and procedure to punﬁsh, not that
of the civil law. Recognition of this fac£ has led to the
introduction of‘special protections in the criminal law, e.qg.,
the rules as to the onus of proof, the entitlement to jury
trial, the requirement that the case be proved by the Crown
beyond reasonable doubt and so on. These rulés would not be
available to defendants facing the risk of punishment by a
class action.

HOW DO CLASS ACTIONS AFFECT THE PURPOSE OF COURTS?

Lawyer Entrepenecurs Other arguments against class actions

point to their effect upon litigation, the role of courts, the
judiciary and the legal profession. It has been hitherto
thought, in our system, that litigation is a "large resort".
Class actions may have the effect of positively organising and
encouraging litigation. Furthermore, they amount in the. view



-~

— 14 -

of critics to the artificial'brginisation of discontent.
People who would never have brought a claim ko court £ind
themsel@esw“roped'in" to class.action litigation as members of
.a class who. are Iitigating a claim in a court of law. Many of
.them'woulé'noébthemselves be bothered to- bring.such a claim.
Many might just accept the wrong done to them as part of the
inevitable pri;e of living a busy consumer socieEj:' Many may
even oppose tle motion of & class action but”may not hear about
it 2t all or until-it was too. late...Critics of class actions
say that it élloWs the "lawyer enteprenéur" and the noisy
minority to take charge of mass litigation, often for their
personal interests rather than for the feal interests of the
diéaffécted or disadvantaged. It is also argued that the
common law procedure of advocacy trial depends for its
effectiveness upon-miotivated litigants.- Thé fear of the class
action is that symbolic litigation will lead not to the
personal motivation that Arises from dctual ‘direct Involvement
in "last resort™ litigation: "Thé very gize  of “the claim will
make ‘the potential-of costs an impdttant’ factor 'in determihing

whéther "the dlaim.proceeds. .. . - - o

Judes as Social Legislators Finally, critics of the class

action say that it reposes in judges obligations to perform
tasks of social manipulation for which their training and
background have not always suited them., The disbursementAof
fluid funds of class action damages according to broad
principles of social justice is the kind of thing which
politicians may be better able to perform than judges used to
the syllogistic function of the judiciary under our system.

The very size of some class action funds and the mutiple
choices that are available for their disbursement raise doubts
as to the adeguacy of the forensic medium to permit a hearing
to all of the competing clients that may exist for disbursement
to do broad justice. It is one thing to compensate an
individual or a group of identified individuals. It is another
to disburse largé sums accerding to much less clearly:
identified rules. ' '
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. WHAT BARE. THE PRACTICAL ARGUMENTS AGAINST CLASS ACTIONS?

.. Someone Pays. A,number of hard practical arguments . have -
been identified by crities of Qﬁe class action procedure. .. In- -
the fi:sE.place, it is pointed out that "someone pays".r.In the
end, class action.verdicts, however large ofmsmall, must be.
.,picked up by. somecne, . Either. the class defendant fails. and is
ruined or some machinerysis deviseéd:to pass-on:to future
consumers the cost of the verdic ordered in favour of the class
litigant., -Of.course, it would nptfalWAYS;be possible for the
class defendant to pass. on his verdict.- -The.market may be oo
competitive to permit this. But the class defendant will
normally be-a corporation and the sanctions that may. be .
appropriate against.an individual may not always work. agajinst
the corporate defendant,. particularly..so far.as punishment- is’
concerned. - One consultant has pointed out.that- in.the case of
the.Yellow.Cab Company,. the undercharging of fares for a period
necessary te.reduce -the: "unjust-enrichment’ fund-might,.in-=? -
fact, damage competitors of the Yellow Cab Compényl- Consumers
knowirig that féor-a certain.?exidd yellow cabs are cheaper than
others may be tempted to patronise that service.  Other, quite
innocepF gab companies,'mayf}pse their custom temporarily or
permaﬁedtig. -iéfjfheQ.may-ﬁevét-havewbceachedutheAlaw but may
be affected by the "heavy-handed" remedy devised by the court
to do broad justice. ;

Windfall benefits Many critics of class actions peoint to

the ruinous size of some class action-verdicts. Furthermore,
the windfall nature of some of the orders made to disburse
large damages offends many observers. Why should future
passengers secure the benefit of overpayment by earlier yellow
cab passengers? As soon as judges stray from the narrow path
of awarding actual compensation to particular persons affected
or from imposing criminal penralties in accordance with law, the
broaﬁ functions they are asked to perform are more suitably
those of the executive or the-legislature who are more
sensitive to the many interested lobby groups in the community
and who, unlike the judiciary, are answerable periodicélly for
their mistakes. :
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"Blackmail" litigation Critics of class actions also point

out that althoﬁgh the ostensibie purpocse of the procedure is to
procure for more people access to the coufts, in kruth,
American experience .suggests that class actions do not
typically end up in coért. Most of them, like mdét litigation
generally, are séttled. Because of the very size of the class
action, there may be an éven greater pressure to settie this
form of litigation than most. Once .2 class action has passed
through the gateway of the preliminary screening procedure
provided, enormous pressure will be upon the defendant to
séttle;thé case. .Far from getting more peoplé to the courts of
justice, the net result will be more settlements in lawyers'
offices’, generally to the great advantage of lawyers rather '

than access to justice by the community.

ARE THE}RE EFFECTIVE ALTERNATIVES TO CLASS ACTIONS?

The critics of class actions say that we are already
developing .and already have effectife alte;nagiveé to.the class
action.. Small.claims tribunals, the  Consumer Credit Tfibunals,
the Trade Practices Commission, the consumer-protection_
machinery, the acéredited consﬁmer and other bodies, television
publicity and the free press, the ombudsman in the public
sector and the growing availability of legal aid all provide
effective mains for redress against injﬁstice. Critics of
class actions say that the heavy-handed machinery of the United
States SHould not be imported into our very different social
and legal environment. Australians are more accustomed, so it
is said, to looking to a bureaucratic, informal, conciliatory
machinery to solve their disputes and claims rather than the
litigious resolution the Americans suggest for every social
controversy. Instead of encouraging more people to go to
courts, we should, sc it is argued, encourage more people to
conciliate their differences. The class action would, in this
view, introduce.an unneeded, uncalled for sledgehammer to solve
problems for which we have already developed finely tuned =
machinery of individual grievance redress, There are many
other arguments mounted against the class action but I think
the catalogue already mentioned illustrates the kinds of case
that is presented by the critics. Clearly close attention must
be carefully given that case. '
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I now turn to the arguments for class actions.

WHAT CONSIDERATIONS. DISTINGUISHE US FROM THE UNITED STATES?

Aty et Saan e

Fewer Federal actions, Ipﬁphe-ffrspaglace, propoﬁents'pf

class action procedures urge. that a humber-oﬁ “spurious"
argumerits  must be put to one. side before the debate can. be .

© truly joined.. First, dit.is pointed out that the class action
does not gxiétgﬁgdenfcrce_P?alm";pgg;justiceﬁu,:The plaintiff
and his.class. must have a.legél'céﬁSe o£ actioﬁ,-i;g., some
claim known to -law which, individually on a one-for- one basis
would be*enforcéable in the ‘courts éfrléw;;.ItAis pointed out
that in-the"United'Statesnthé:g‘aze:manyzmoge?¢agsgs‘gf action
in Federal -Jjurisdic¢tion thanﬁtﬁﬂxe»are in Australia. Causes of
action for damages, specifically,”are g;énfed under United
States Fégeralﬂlegislatipn;deaiingfw{th;ﬁﬁé;ggg}gpnmeﬁt, with
civil rights, with sécurities_inﬁ exéhange,_uith_wd:k

environmentias: well ngtthﬁﬁqpsumg;jpib;eeiioﬂgand¢nﬁ~

anti—monopoly.laﬁsg uIn‘Australia;,thefg}is-npt_yet the same .-
panoply of,ngeral causes of,aqtion.susqeptiglewﬁg_collection;
in Federal class aCtiOn;prQCedUteSé;-Qgﬂ‘ﬁni;‘ﬁ:iﬁﬂﬁﬁ

e Y

No Treble or -Minimum -Damages. As.well,n.it-is often, pointed

out that there are features of the: United States scene which
would simply never be translated into Australia, Many of the
Federal causes of action, for example, provide for treble )
damages. There is no current similar provision in Australian
Federal law. The large verdicts that are often secured in the
United States arise so it is said from the fact that the
plaintiff can miltipiy multiple actions for treble damages or
‘minimwn damages which thereby create a fund of very significant
proportions. In Australia, the damages that can be secured are
limited to the actual damages suffered by an individual

person. Therefore, the base to be multipiied is not
exaggerated, as can occur in the United States where multiple
and minimum damages provisions exist in many statutes.
Furthe;more; the Australian population is much smaller than
that of the United States.. The consumer market is much

" smaller. Accordingly, even with multiple claims, the amount of
the verdicts are likely to be of much more modes£ proportion in
this country than in America.
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No contingent fees Most importantly, we do not have

contingent fees of the same kind as have existed for many years
in the United States. It is .unethical for lawyers in this
country to mount litigation upon a condition that they will
secure a vafiable-propoftiqn of the verdict. It is this
phenomenon that has created much of the motivation for
multi—party litigation in the United States. It simply does
not’ exist '9n. Aust€ralid and it is unlikely to exist in the -
foreseeabie future. Accordingly, the source of much of the
United States abuse is simply not present. These arguments are
put forward to ensure that ye get the class action debate into
its proper context and talk about it in the environment .of
Australia and in-the light of what would be likely to happen in
this country, in circumstances .very-different to those that

obtain in North America.

WHAT ARE “THE POSITIVE ARGUMENTS FOR -CLASS ACTIONS?

- R B s 5

Getting -to Justice The proponents  of class actions list a-

rumber ®f positive arguments which they say justify the
introductionAQf class action in this country. 1In the first
place, they refer to the great need for procedural reform
actually to deliver the leggl remedies which look so good "on
paper" but which are farely available in practice to the
ordinary citizen. ,This is an argument that has much attraction
to the Law Reform Commission because we have set out face
against merely developing attractive statutes which do not in
practice secure effective reform. The search for new remedies
that will be more effective is one worthy of law reform and is
a common theme of a number of our projects. At a time when we
have.better educated citizens demanding an increasing part in
the running of their society and the decisions of government,
there will be an increasing impatience with procedural niceties
and a concern that we subject the administraticn of justice to
the very practical testé to which other activities in society
are constantly submitted. How far is the administration'oﬁ
justice truly available to ordinary people? How far is it
simply the plaything of the wealthy or those who are supported
by rich and powerful groups? Is it desirable that in the age
of mass consumer production and organisation we should adapt
court procedures to soclety as it exists?
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Internalizing lawfulness Furthermo:re, proponents of class

.actions say that the ultimate aim of machinery for sanctions
and remedies is the internalisation of control so .that lawful
conduct become the norm. Whereas an individual ¢laim by a
disaffected taxi passenger, a criminal prosecution by a
hard-pressed consumer-bureaw, publicity and a fine may ensure
compliance with the-law,-they may not.. .The very.significant
risk of class proceedings. to.recoup.the entire unjust
enrichmerit would be more likely to affect the "pdcketbook" of
the potential: defendant {what we-would-call the ."hip-pocket
nerve™). .0On this view it-wauld-betmoré'1ikely,to ensure
compliance with the law-in.the,firsf-place.

Free enterprise -legal aid. Furthermore,. proponents of class

actions say the they represent the "free enterprise. answer to
legal aid". They permit one person 6:13 group of persons and a
willing lawyet_tg‘take,on_a p;qqeeding,;q establish breach of
the law and thereby to deliver ;emediééh;é a,léfge number of
other perséns,who;bave notvbeen-able-orskqowledgablegenought to
bring their.claims. It.is said;that,this-encqurages_éelf;help.
rather-than%bureaucratiq;help,g The so—calléd alternatives of
"bureaucratic" assistance through.bodies-such as the Trade
Practices -Commigsion;. the .Consumer. Bureau,. the Ombudsman -and- so
on-are assailed by proponents of class actions as ihadequatez '
Such bodies labour under staff ceilings and always suffer the
risk of “client capture”, i.e., so frequently having to deal
with those they have to regulate that they end by being
problems more sympathetically to them than to those who
complain, The numbér of proceedings brought under the Trade
Practices Act by the . Trade Practices Commission is, for

example, quite small (39 cases in one year). Although a large
number of cases are dealt Qith satisfactorily by conciliation
and negotiation, staff ceilings and budgetary limitations
restrain the amount of attention which the bureaucratic model
can provide. - The availability of the individual effective
case, brought directly to the courts of law may be a useful
check against governmental indifference, interference or
restraint,
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- Helping disadvantaged people Most_importantly, proponents‘

'of class actions say that this is one means whereby the

ignorant, apathetic and. timid people in society can get to

justice. These are the veéry people who will not complain, do

not know their rights, may not be ertitled to legal aid, would -

almost. certainly be denied-legal aid for small claims and yet

who .go. away with the feeling of cynicism about the system of

justice:which permits them to be deprived of their legal rights
- but praovides them with no-effective means of having those

rights enforced.

WHAT ARE-Tﬁﬁ NEGATIVE ARGUMENTS FOR CLASS ACTIONS?

Unjust enrichment rPioponents of -class actions alsco point

to the need to provide some form. of reguiring an account or

unjust enrichment. Talk of criminal penalty .is often scoffed
at. The small fine may have little impact and in any case will
do nothing for the individual citizen who has been taken down.
The. payment’ of the fine.into Consolidated Revenue merely
reinforces cynicisﬁ about .the effectivepess of the law in
delivering legal rights which on paper 1ook‘splendid but which ’
are in practice unenforceable.

Limited legal aid In default of some form of organising
little c¢laims into a sizeable and effective large claim, the

net result is all too often that there is no claim at-all. The
individual is denied legal aid for his separate litigation
whereas consolidated proceedings in the naturé of a test case
may be entirely appropriate for legal assistance inuring to the
benefit of many.

CONCLUSIONS: THE NEED FOR CARE

The introduction of c¢lass actions inte Australia has been
'recommended by the Law Reform Committee of South Australia and
now, on a tentative basis and subject to strict controls, by
the Australian Law Reform Commission. The reform of class
action procedures is being considered in the United States by a
number of administration and congressional committees. Class

actions have been proposed in Canada, in the Federal sphere, in
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relation to consumer prbtectioh,~ Lately, they have. been -
introduced into the law of two of the Provinces and are under
study in other-Provingds:of Cariada.. The ‘reference. to the
Australian LawfReformnCommiSSion-requiresTconéideration'of the
issue of élass actions fnzFéderal jurisdictions: In Australia. -
The referericé -has been 'given to-the Commission by the ...
Govermment: It will not:gotawdysvilhe Gommissionts duty under
droiwill tdo.

its Act is to present a:report on .the subject.”  That
Tt is"abundantly clear that if class actions are to be
introduced, adequate protectidns will be necessé:y to ensure
that we do not. fall victimg to the~ same’ abuses as have been
identified in the United States. - The rules gdverning the legal
professidn in-thig countryialready providé some protections
againét such abuses.:- Howevery;-additional protections may be
" neéded -againsk such risks as liability -for -technical breaches
"of the law,-litigation by incompetent orvill-motivated.lawyers,
premature-settlemgntiadversely-affecting the:rightsiof persons
who may not-have heard:of~the=litigation and’ adeguate -méans to

disperse-fai;iy-residualffundgfwhich.are?recoupea;frém class,

defendanté.‘ (PR RS

On the other hand, if class actions were to be introduced
and were not to be:simply another legal :"paper tiger™, it would
be necessary to give thought to the effécts such a procedural
change would have upon the development of substantive law and
the rewards that would be necessary to induce hard-pressed
lawyers to bring class actions, given the procedural
impediments and devotion of time that would be necessary, under
any class procedure devised.

The publication of the Commission's discussion paper
provides a focus for informed discussion and debate. Lord
Hailsham in his Eirst Menzies Oration, asserted that the banner
of the West was the Rule of Law. It is the right of our
citizens to go to courts and to have rigorously enforced by
independent, fair-minded people the law of the land that
distinguishes our form of society from most 6thers. Lawyers,
and business executives, have a special concern in the class
action debate. Clearly, the resolution of the debate will
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potentially charf the future direction of the courts,; the role
cf the judiciary and of the legal profession in this country.
If our banner’ is the Rule of Law, then we cannot be content
with a legal system which- prides itself on fair substantive
laws but Qh{ch are not, in :eality, a%ailablé-for enforcement-
by the ordinary citizen., If he does not know'the law, is not
informed of it, has no-réalistic access to legal advice, -is too
Eimid,'aéathetic or ignorant to enforce his rights, then Rule
of Law may become a-cliche or a shibboleth.
mWe myst be concerned against abuse of legal proceés. But
we must equalily be concerned to reform the administration of
justice to bring it more into line with modern conditions and
‘to consider new and efféctive-ways of .providing ordinary people
 with access to its procedures-énd }ules. The task is a
_ difficult one, requiring sensitivity and balance.’ We must
avoid the judicialisation of every problem. But we must -
egqually avoid the cynicism that is-bred .by paper rights which
everyone "kiiows will.not be_enforced.:and may<be abused. If
class actions; are no;.acqeptgbléfgs a meahs of securing access.
to justice by those presently denied it, to suggest effective
alternatives that will trulyhbfing people to justice.

T invite all those concerned about this important subject
to assist the Law Reform Commission with' views and suggestions
so that, in the end, when we deliver our report to the
Attorney-General, we get it right.

FURTHER INFORMATION

Copy of the Law Reform Commission's discussion paper on
Class Actions (D.P.11, 1979) is available free of charge by

writing to the-Secretary, Australian Law Reform Commission, Box
1708, G.P.0., Sydney N,S.W. 2001. The Commissioner in charge
of the refernce is Mr. Bruce Debelle (02) 231 1733.




