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BEYCOND THE OVERTURE

In 1976 June Tapp wrote an important review of two
disciplines. -She titled it Psychology and the Law : An Overture.
In it, she set out to give a general description 6f what she
described as® the "rapprochement _between psycheclegy and the law".
Her essay took her into a déscription of historical trends in
the uneasy relationship between psychologists and lawyers,
an examination of relevant research and a selective survey of
a number of features of the legal.process which have attracted
the particular attention of psychologists. Amongst these vere
consideration of the judigial process, the problems of the
adversary system, the Jjury decision mechanism and special
issues such as eye witness identification. Hers is a bola
enterprise, modestly called an "overture”. Undoubtedly we are
still in the overture but pfbgress is being made. There is an
awakening of interest in the reform of the law, its principles
and procedures. There is growing self-examination amondgst
lawyers and a willingness to qguestion even the fundamentals of
the legal system. This is not confined to the young and
enthusiastic. It is partly a response to changes in social
values and the levels of information and education in our society
It is also partly a response to science and technology itself.
Whatever the cause, the fact is that lawyers and lawmakers are
subjecting the legal system to fresh and'critical scrutiny. The

first Chairman of the Law Commission of England, Lord Scarman,



said last year that our time would be known as a "new age

of reform”. 3 Every so often the law, its offlcers, rules and

procedures are. submltted to cons;derable change, hopefully

- for the better. We are now gorng through_one such period.

Inevitably reformers and lawmakers 160k 6. othex- dlsc1p11nes
for asslstance'ln.develeplngxretlong%_p;ggqsa}s_ﬁor_change and
improvement. Among lawyers there is now a greater williﬁgness
to look to others, including psychologists, for guidance and

a551stance ln,de81cnlng reforms.. This prov1des a .challenge and

an opportunlty Orpsycholeglsts—whichmehey»have not hitherto

enjoyed s . - - . . . .
o 'oh X " ; ' -

KU e 4 :
It is .noti the'purposemof this paper tortraverse again
the work done by Tapp and by other wrltersfwho have lately

rev1ewed the law and -psychology theme .4 Nor is it to the

point to translate Tapp s'work to this country and to list the
specific- pro;ects upon which' psychologlsts “aré here engaged
relevanﬁ to the law and ‘the admlnlstratlon of justice in our
soc1ety. It ‘doés not requ1re a paper to''démonstrate the -
helghtened 1nterest of lawyers “in” psychology ‘afid the lessons-
it teaches. As Tapp says, that "conelision ‘can be drawn from a
glance ‘at 'thé *Iidéi ¥ regat pEribaiiul s ald 11KE works:’
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‘rThisifg?;é£ﬁer'a'SmallVoﬁblégdtb'iﬁ which a couﬁle of
relevant themes of special interest to me are drawn together
to show the way in which the new sensitivity of the law to
the lessons of psychology is bearing practical fruit in
Australia. It would be too much to claim that such sensitivity
was a universal attitude. Jest and even popular mockery are
the common burdens of psychologists and lawyer alike.
Nevertheless, there is a new alertness to the lessons psychologis
have teo teach. The modest purpose of this paper is to illustrate
what some of those lessons are end how some of them have been or

may be utilised in designing reform of the law.




LAW REFORM IN AUSTRALIA

- '~ The bodies and individuals working on the reform of

the law in Australia are many I will not list them. They
include ndt.bnly the federal Law Reform Commission but alsc

like commissions or committzeg in .each of the Stateé. These -
bodies arergenerglly small, ill-funded and required to

improvise when it comes. to securing .the assistance and opinions
of scientists, including péychologists. The law reform agencies
are ﬁot; of course, the only bodies working en law- reform.

In the Commonwealth’s‘sphere we mUSt add the Administrative

"Review Council, whlch*ls superlntendlng major reforms of our

admlnlstratlve law, the Famlly Law Counc1l whlch supervises

the Famtly Law Act, the National Consumer Affairs Adv1sory
Council and many other-like bodles of . experts -and laymen. Add

to this the Commonwealth Legal Aig Comm1551on, the Commonwealth
Ombudsman, the proposed Human Rights. Commission and there is

no doubt that we have a multitude of counsellors working to
assist the Government and the Federal Parliament in modernisiﬁg
and improving ouf 'laws. These bodies are paraL}elled in each of
the jurisdictions of Australia {the Territories and the States).
The consequence is a great deal of intellectual and other

endeavour directed at improving the legal system.

The Australian Law Reform Commission is the best funded
of the permanent law reform bodies established in Australia.
Tts first members were appointed in 1975. It has foﬁr full~-time
and seven part-time Commissioners, all of whom, but one, are
lawyers. The exception, Associate Professor Gordon Hawkins,
is a criminolegist. The Commission has a reseaxrch staff of
ten and is accordingly a modest investment by which to respond
to_the‘démands for orderly law reform. The Commission works
upon references received from the Commonwealth Attorney-General
but once the reference is received, it 1s independent cof
government and its reports must be tabled in Parliament. In
all of its tasKSJ the Commission has sought out relevant
expertise, has conducted surveys and empirical reseaxrch and
has sought public experience and opinion before presentiné its
final recommendations. In the past, law reform bodies have
tended to work in areas of the law of a highly technical

kind where the elements of controversial policy and the needs




for fundamental change have been few. The tasks assigned by
successive Cémmpnwea;th_géyernments to the national Law. Reform
Commission in Augtréliamhave not been of this ofder. FEach of ~
them has required cons;deration of fundamental criticisms of
current legal practice.. In flndlng the solutions to Lovercome
these criticisms,,the.Commission has turned.td psychologists’
and others in.an open-minded .way. .We are released, as a,; .,
Minister or, a Depariment. Df)Statenmayunotwbe,%from,slavish RO

adherence to .the models of the past. N_A ¢commpn theme. of, our

proposals,‘and an.. obllgatlon 1mposed by .our.statute, .is the
- modernisgkion; of the;law and.the:adoption.of. new or.more effectiv
methods . for, the: administration of.the lay;and the dispensation

of.justice".'5 Consultants. may.be appointed with.the approval
of the Attorney-General to.assist, in an interdisciplinary way,

in the resolution pf the controversies of law. reform.,

G AL
Psychologists have. been appointed.in the.past., despite the .

inability:of the Commigsion. to reward.thedr ldbours.with much

et

THE POOR-RELATION .i¢ fye: y 5o s
-There. -is. no.escaplng the.. fact that psychologlsts and

psyéholosy.have+been:lnggeneﬁal»;ll ﬁayour:amﬂngﬁt judges and
lawyers and the tide is only now Qeginnihg to turn. Why should
ﬁhat be s0? L.R. Haward pointed out that“:.

"Law and psychology are alike in that they both

deal with human activities. Both are involved in

an attempt to control behav1our. :
Collaborat;on between the two fields is guite recent. Freud
recounts how in 1906, in Vienna, he lectured the judges on the
practicality of using psycho-analysis in the ascertainment of
truth in a court of 1aw.7 It was inevitable that psychologists
looking for interesting and practical studies in human
pehaviour should turn to the courtroom, the witness stand and
the drama by which we ultimately resolve, many of the difficult
disputes and tensions in our society. - Those interested in an
epitome of the early examination of the law and the legal

process will find them helpfully collected in Tapp's article.8




"The problem for the relationship was that what the -
psycholoéist saw, he did not particularly like. He exposed and

“criticised what he saw, with none of the ‘deferential language

and elegance of speech which eiglit centuries of tradltlon had

encouraged in legal -Wwriting in ~he. English tongue.

This was the fundamental problem. The law, like Topsy,
had just grown. It had ali the impeifecﬁions of "human
machinery developéd by many'héndé“bver'afcréai period of time.
The result of” tHis Was & different approach to -the understanding
and, cohtrol of behavlour-_‘l? T AT L '

" [Tlhe jurist [attempts to control-behav1our]
“explicitly; rationally and immediately; the
psycholégist;  implicitly; empirically’&nd .
ultimately. There ié"lf;"nﬁ“comﬁon-approach to the
“problems ‘shared bY”bbth“professions: Whereas the-
psycholégist  {8” concerned with motivation, is
deterministic, and cénsiders conduct activated
primarily by emoticn, the jurist deals: -~ -
essgnﬁially with behaviour, assumes free will,
- and refers to‘uﬁfealiétic'ideais of "conduct
demanding complete emotional control. A more
important difference is that the law is based upon
commoﬁ experience,'commonly accepted beliefs, and
by generally ‘adopted attitudes, whilst psychology
restricts its laws to those obtained by the
hypothetico-deductive methods of classical science.
For criteria the psychologist locks to the
standards of Descartes, the jurist to the man
on the Clapham omnibus".9
Now, of course, things were not so bleak that the law and its
pfocedures could ignore entirely developments in the understandir
of'human conduct that have occurred, particularly this Century
and principally as a result of the empirical and scientific
work done by psychologists. As early as iSSé a judge was
boasting of the capacity of the common law system,'the adversary'
mode of trial and the rules of evidence to receive and weigh
information about scientific developments, even where it was

contrary to cbmmon sense and previously accepted opinion :




"[{I]f matters. arise in our'law-which,concerﬁ
other -sciences -or--faculties,we.'commonly apply...
“for the aid-of that-science-gr-facultyswhich.it. :
- concerns. . Which is.an honourable.and commendable-thing in our
law: .For.thgrebg_it appears-thatrwe~do-not
despise ail other sciences but our own, but
we approve-efl -themrandasenceurjge.them assw thlngs T,

~worthy of commendation™ %O-Upg;wai

Accordingly,; .courts” in. gur-system have for-centuries. been*
regeiving zexpertitestimonyiagd weighi mg -it-in determining:the:issves
fot trials Thus-in,1941 the High Court of‘Australia'had to . ¢

consider -the-validity- ¢fivarious rtwills:madeibyra“person suffering

from acute -algohodismariBixened a n(a51hacthen.was)dsa1d ‘this :
"How farn-ar court“should ‘go s ln.treatlngv"the
conRsSeguanGes: oﬁlacute alcoholLsmLas-camnom*'““'“f~

. general: knowledgesi8-not- easywto.say, Bt b e

the-present;rcase ~the evidende imakes -t cleafs
enoughythat*thentestator-wasﬂan;ﬁlcohoiic.z:::'
parapgiac;uy:;umawaza,notnboundjtefga:on‘
appiﬁigggyiewsghaldh@%&:q@fceuturyvagOﬂabouEEL
mentalxdisturbanaewanéﬂinsanityvénd"tohdisrégard
.-modern knowledge -and understandlnq of such--
conditiong" 11 s .
For .all this, it must be acknowledged that the impact of psycholo
upon the daily life of the law has,so far,been swmall. Psychologi
scrutinise and criticise. They are difficult pecple who question
things long established and carefully -ordered. Insofar as they
are "expert witnesses" their evidence will be received in the
normal way. But even here, they have tended to be regarded mcre
often than not as the mere "handmaiden of the psychiatrist".l2
A recent article in the Australian Psychologist asserted that

the acceptance of psychologists by the courts is very much

. less than is the case with his close relative the psychiatrist,

who is a "doctor", "more respected whether that title be

courtesy or otherwise, because he is a medical practitioner and
because he tends to give his opinion largely based upon a
generally understood medical model".l3 In proof of this
assertion, theauthérs cite -a courtroom transcript which makes the
point tellingly -




His Honour : 1 reguest a pre-sentence, report be
cbtained accompanied by a medical and psychological
- a psychologlcal report ... ! '
Prosceutor : I note your Honour has requested a

" psychological report. I am_rot sure whether you
want a psychiatric report as well?
Bis Honodr::'Whatﬂs the difference? & .
Proseceytor : I think Ehey generally go to one of
the psychOIOglsts at the Unlver51ty fprrthe -
psychologlcal ones.r,LT; §

er_Hys_Hpnourfi It is really the psychlatrlc report
I waht, really

Prosecutor .: It 4is covered by the. term “medlcal"

His Honour : I.will use the term lmedlcalf. I mean

2

it to'be a psychlatrlc report really.m_“

Pnoseégtogli You do not want é psychologlcal report?

His. Honoup- : Na.

Judges and lawyers have been ;dept .at least s;nce 1554, in‘
receiving and adju&lcatlnc ‘upon SClentlflC evxdence and ewpert
opinions. Every day,,courts recelveandevaluate hundreds ‘of
such wltnesses, often confllctlng and usually from the medical
specialty. There is no_conceptual difficulty in receiving

psychological: evidence on the same footing. It is because the

psychologists' inguiries guestion some of the .fundamentals
upon which the administration of justice is carried out, that
they have generally been regarded as nuisances, unrealistic or,
most pejorative of all, "academic¢”. The law gets on with the
busy job of laying down general rules of conduct and resolving
interpersonal and intersocietal disputes. Not unnaturally it
reacts somewhat peevishly to the suggesition that its premises
are questionable and its methods inefficient and, possibly,

even unjust.

THE TRIAL PROCESS

‘Australia inherited from England a special procedure for
the ultimate resclution of legal disputes : the adversary trial
process. Ideally, the process pits competing adversaries of
equal calibre against each other. The aim of the batﬁle is not

necessarily the discovery of objective "truth" or even of the




- baest opinion and latest wisdom. On the contrary, in many
criminal cases the accused, .if guilty, may actively or passively
resist the search.for objective truth. If he is, guilty, it
is plainly imperative thhim that he -should try to.canceal his
ggiit.l4 In a civil_case;'the role of the tribuynal is to
determine which of the.competing cases is. the more credible.
Under our system, the .tribunal does not-normally investigate the
truth itself. It sits as.an impartiél~and;generally_paSsive
- and -silent umpire,; to.hear.competing. contentions:gnd then
resolves themn, .as. best it;can,,on‘ﬁhe_mqtegiqlmpiaged'beere it
helped along;by:cqmmongsensef;Thé-gystemgqugx;al by;jury;
still integrél,tohﬁﬁe;mach;ngxy_of Qrim%na;.jﬁsﬁice, grew; like
S0 many Other British‘institutioﬁs,Lgﬁtﬂof;an:entirelyjdiffgrent
creature. The earlier modes :of trial.:: by ordeal; by.battle or
by wager of-law; werevmeanscof p:gsgtytngﬁthéh?eﬂqe in society,
by determining dispuﬁgs;accord;ngﬁtqtaVriﬁualk';uhless"it'was
by divine intervention,,therelwasﬂnp_ngqeséitg_that the party
whose.:cause was'juét‘and'right;sﬁould;suqceedlOr}tﬁaf-objective
HMeruth" shoﬁld'outiffﬁyialrby jurygbegaﬁlwhen;jpro;s were drawn
from thetlocalfneighbburhood“énd~fequi;editoﬂIesolyecdisputes
cut ‘of their owp.actuay;khéwiedge,‘howeﬁérlébtained,lof-the;
facts of?the:case'before:£hem:n:It waSaoﬁf.bf.thié machinery for
iﬁformed‘decision—making=that the present .disinterested fact-
finding trial developeqd. ‘Now the'tribunal must not rely upon
special knowledge of the facts in issue. Indeed such knowledge
must disqualify the person from participating in the process
of evaluation. The concept of an independent umpire, merely
adjudicating between disputing contentions and awarding the
prize to the best is plainly one that offends scientists who asse
that the function ¢f a trial should be the search for objective
truth. Determining people's rights, including even their
liberties is, accoraing to the eritics, too important a matter
to be committed to a mere game. Frank, in his book Courts on
Treal : Myth end Reality in American Justice puts 1t this way :
"[T]he lawyer aims at victory, at winning in the
fight,‘not at aiding the court to discover the
facts. He does not want the trial court to
’ reach a sound educated guess, if it is likely

: to be contrary to his client's interests. Our




present trial method is thus the equivalent
of throwing pepper in the cyes of a Surqeon when
15 N

he 'is performing. an operation™
Quite apart from the b1a5 whlch the partisan mode»of trial
introduces lnto the fact- flndlrg process, gsychologlcts have -
cr1t1c1sed the way in which courtrocom procedure can positively
distort the emergence of truth.: : -
"Emofional"dhanges in the witnesses, augmented by
cross—examlnlng counsel, interfere with the
natural processes of .recall and testlmony Such
:»”.Q;jg_ev1dence undergoes fu:tber transformatlon, as.
it is rephrased by~ each ccunsel in turn and the
judge in summing up, - suffers a-further stage of
e perteptﬁal:distortioh in the fminds of-the jury
as they are overwhelmed with 'conflicting evidence
and opinionsy énd is - finally modified.during- -
discussions in the; jury .room. If our search is
. for. truth, then present courtfoom procedure may
be'a very real 1mped1ment""16 :L"'“-ﬂ L

- Bven allow1ng that ‘TAny. cases. are now. tried by a judge sitting
'alone, without . a’ jury, the opportunities fordistortion are still
significant. The perceptions and prejudices. of.one man have

been substituted for those of several. -

.

Criticism of the current trial method is helpful in
drawing attention to something which tends to be just accepted
but which may lend itself to reform and improvement. So far,
insufficient attention of psychologists has, as it seems to me,
been directed at proposing a better system than the one which
is so effectively chastised in_psychqlogical—writing. Some
improvements spring readily to mind. Some have already been
initiated. The very design of courtrooms is not unimportant in
reducing the stress and tension to which a witness is inevitably
subjected in a public forum dealing with a, usually,-sefious
and sometimes solemn matter. The supply of running transbript
and even the use of tape recording helps to reduce the vagaries
of memory of the testimony of witnesses or the arguments of
the parties. The use of videotape téstimony to replace a cold

affidavit cannot be far off and has already been used, in some




jurlsdlctlons, where an absent w1tness {or one who has sinceé

died) 15 examined seﬁarately from the trlal "and in this way can -+

take a more active part than cold prlnt allows.: The general

.expan51on 1n logal aSSLStance, the reductlon of the barrlster s

monopoly in audlencc in certaln courts,17 the fac111ty of

being represented by a frlendl and the. general retreat of the
RS DT . -

law of evxdence from 1ts more exce951ve technlcalltles all

i

made 1n recent tlmes

“Coﬁnsellorq many of them

. SRR A R \\A_‘

represcntutlves may bo qcatcd. .
P
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on the prem:ses, supplement the work of the courts

LA e

P . ERE ol

of course,‘nothlng morerthan ajfunct:onal,and reallstlc means_

s ML A G [

r

the court 'The experlence'of lltlgatlon 1s generally a

dlsquletlnu _frlghtenlng experlence.: It usually follows a
protracted period of nervous anticipation and deals with an 155ue
that is serious and important to the person involved. Money,
reputation and even liberty can hang upon it. Psychologists
do well to teach lawyers (including judges) that there is no need
to add environmental or personal intimidation to secure a proper

decorum and respect for the law.lg

Of course, in the end, the procedure remains a judicial
one. Whether judge or jury determines the case, human judgment
is called upon *o determine an issue, with all the opportunities
that allow for distortion, prejudice,error and unfairness.
Whatever form of resolving issues is devised, we will usually
get back to human‘determination. The civil law examining magistr
may avoid the inbuilt prejudices of the adversary trial. So
long as he is human, he will have his work attended by other
prejudices which may be just aslserious, if not more serious.

Not éverybody is unduly concerned about this statement of the




- obvious. One judge; recently called upon to comment on the
study by two psychologists of the poteptial for variance in
Zentencing, put his views this way : :

- !"Offenders are infinitely varied, as are ’ -

.

. --sentencers. “he ultimate in standardiSation .° . -
will be achieved only by removing the human
gualities possessed by the éentender and ignoring
those poéSesséd by the offender. lIVhave always -
’ regarded the;criminal law and sentencing in -
,particular,as'being concérﬁed ésséntially Mith- .

humanneés;_ May the sentenCLng process long-be

'_preserved from. Komputer Control 20 &i,w; - . -

-

Anothexr judée, in South Australla, drew attention to the‘
'great pressuresunderwhlch courts.operate and “the need for
practlcallty and expedltlon in doing their work partlcularly
'1n criminal’ cases : . . '
"Courts have acﬁieved .much 1n the struggle to
_suppress crime and lel contlnue to do so. But
they have their limitationsi They cannot be.all i
- | things to all men.. In the nature of things they ) .
cannot, like Ministers of. Religion, undertake
the salvation of soulsjor, like a doctor or
psychiatrist, work directly to gfure an offender's
lbody,pr to restore him or her to mental health.
They cannct make a person good by judicial order,
any more than Parliament .can make men and women

loving and charitable by statute. They cannot

wholly undo the harm and suffering caused to the

victim of a2 crime, or wholly remove the

indignation and resentment of the viectim's family

and friends. They cannot investigate every
aspect of a crime, or of an coffender’'s past and
future life, with the pertinacity and
comprehensiveness of a scientist immersed in an
‘important experiment, or most offenders would

. ‘ : never: be dealt with at all - or, at least, would

not be dealt with until a wholly unwarrantéd time
had elapsed".zl




3

improvenments: as- well gs adduce*cr1t1clsm ”“ImproVements .can

This, .then, is our dilemma. The present court environment

and systems can positively impede the.efficient discharge of.
the court's functions. Psychologists.have made this much ) T
clear. Steps have been taken in the right dlrectlon but

pbv1ously greater measures of Teform are needed. Psychologlsts, .
critical of the present procedures, must bear in mind the
ultiﬁate humanness ofs-any-system so far .devised. (and therefore
its fallibility),. the necessity to cope- with nuch' pressure,

if the business’ of dispute'TQSOIUtioh'is*t0=befefficiently

dlscharged)aﬂd the need’ for practlcal reformers te suggest -

be achieved; s to--diminishe ‘ther Derlls disclosed by psychologlcal
research, as a- couple of 1llustratlons will show.

JR C e v .- Sl A “.‘:-‘_:u_— ntie s mavois e a e s

THE I;'IEMORY PROB:'LEM-"" Lo, -“"':"‘-.’:-':---_ R L Saetrer el

. :Thg vagarieé of'humanrmemory,‘already‘mentioned in
passinguﬂtkéétéua special problem for the administration of
justice, which dep9nd5 upon macﬁinery‘that can- ultlmately resolve
disputes by subjecting recollection testimony to scrutiny. ..
Of course, due- allowance! st made for the fact’ that-t1me=erodgs
merory and tthat sélf—interest gan -distort it.w: Thés‘e ‘are matters of .
common sense. .. Psycholoegy* takes COmmoN sense a step further in
demonstrating emplrlcally the tricks which’ memory  can, play.
Haward puts it thus : : - o

"While it is common experience that not all

of our experience can be recalled later, we have
an unshakeable belief that what we do recall is an
accurate replication of .the original event. But
experimental work shows this to be fallaciocus.
While perception is one stage removed from
external reality, so memory is removed a second
and even ¢greater disténce from objective truth.
No less than seveh-percent of what we remember

in any one day will be erroneous and studies have
shown depositions to contain an average of twenty
five percent error. In one experiment of two
hundred and forty testimonies studied, only five
errorless reports were found, and these were

from cautious witnesses who refused to commit




themselves and made few. statements. . The more

guestions that are answered,the more errors

Lt 22 .
we receive."’ - . [

;

Now, the first reference which was diven to the-Law
Reform Commission reguired revision'of the law governing
criminal investigaﬁion by the- Commonwealth's .police.. The report
which'%ollawé623 covers a whole‘range of conduct during the
critical period when a person-is under police restrainﬁ. The

report was the basis of the Criminal Investigation Bill, 1977,

‘t_igt;oduced;intojthé‘Commqnﬂealth.ParLiament by.Attorney—w

General Ellidotti:~He described. it as-"a majer. measure of
reform".zq. Although the Bill lapsed when Parliament was
dissclved in November 1977, his successor as Commonwealth Attorne
General, Senator.Durack, anncunced that he expected to have .
a revised. Bill prepared for.the -Autumn sittings.of Pariiament

. 25 : LR

in 1979. Malr o remmes e T T TR L L

Liké many of«its predecessors in this .area, the report,
and the draft: legislation,. seek:to come-to-grips with disputes
whlchrpresently poisen - the administrationmof.criminal’jﬂsticgg'
relating to the admisSibility of confessions allegedly made by
the  accused to.police, whilst under -restraint. The Commission
had before it a great deal of material,. including psychological
material, concerning the pressures upon accused persons in
custody and the unfeliability of testimony as to what was
said at a timé of great stress, not only upon the suspect but
also upon his interrogator. Serious conflicts between the police
and the accused as to confessions tend to sap the confidence
of the public and the courts in the integrity of police.

"The liberty of the accused, the reputation of

the police and the proper administration of

justice are Jjeopardised by the failure, where

cpportunity permits, to provide a more
independent record of police ques-tioning“.26

It was to overcome this problem and to ensure that the best

possible evidence could be placed -before the decision-maker, that -

the Commission proposed the introduction of sound recordings

of confessional interviews. A like proposal has been made by




the Murray Committee. in Victoria, the Thomson Inguiry in
Scotland, the-Beach. Report 'in- Victoxia, the Lucas. Committee
Report in'Queensland;-a Home Office Report in England and
numerous othér,official and_semi—pfficial ingquiries. Ear;ief
this month, the Queernsla.d Cabinet’ decided toreject the . -
recommendation, to similar effect, of Mr. Justice Lucas. The
‘Commonwealth's-Criminaluinvestigation:Bill,-however, does - .
contain provisiénsiforﬂthe~tape récording ofgohfessional~:

27.

evidence. Tt is®not the only- procedure: proposed- to provide

ihdegendént Safegnardsi fore thesinterests+of.the: accused..and’

tﬁeﬁintegritykxﬂtheﬁﬁoiiee¢fér¢§ mOtherf‘a;gé;natiye;jsafegua;ds .

are.providéd~foy;vificludingi-corroboratioensbysa- third. person,

reduction of all - oralieenfessions to writingvrthewpresence of

a reIiébleLfhirdﬁpersom%durihgﬁanuinéérview=orLacknowledgmentf“r .
before-a ﬁaéistrate:immediaﬁélycaitérfi£5ccompietion.28...' o
Similar.provisions:rhave found:their.way -intos:.the:Bill.- The: .

aim of this is to reduce,as far as may be, the area of |

disputatiom and the potential for the error (deliberate or -
innqcenﬁ) which human memory-can=causerpersons,.especiallys~ -, -
-interestedﬂﬁéréonsy¥tbémakgﬁin%IEGaiiingﬁeVentSnofzthetpast.=n

PERCERPTION "AND IDENTIFICATION -~ -0 om0 onr

It has been psychological_and'experimental data; rathér
than common sense, that has demonstrated the dangers that are
inherent in individual perceptions of reality. Clearly, the
neuro-physiological process of perception selects, organises
and transforms objective information, according to conditions
existing in the observer at the relevant time.29

"The world we know by experience is a world

of probability, and our percepts are consistent

with those of others only if our nervous

system agrees to give them a higher prokability
than alternative ones. This explains the lack

of correspondence often encountered in law.

Parol evidence ... however honestly it is given,
may bear little relation to the facts underxr
investigation. In situations which are ambiguous,
stressful, or of weak stimulus intensity, people

tend to see, hear,or sense in other ways,




experiences which derive more from their own

nervouns system than-from the outside world."39

* The strong (sometimes overpowering) pressure to see what is
expected or desired or needed is now so well documented by
psychological surveys that it is remarkable that not mere has
been done in the law to take account. of it. This is not to

éay that nothing has heen done. The rule agalnst the
admission of hearsay evidence 1t5elf is, at heart, based upon
the unrellablllty Df second-hand ev1dence.yill: Jurles ‘must be
warned about the dangers ‘that are lnherent in, 1dent1flcatlon

-~ evidence..  The problem hav1nq been., so. lrrefutably stated, what mo

is to. be done about it2-The Law Reform Comm1551on addressed
a number of Specxflcs here, .one of them 1dent1flcatlon parades.
These parades or '"lineups' ;are a regular paru,oL_pollce
investigation téchniéﬁes_in‘Australia.,The CbmmissiDn4réfgrred
to the accumulated evidence on the unreliability of such
parades and to a list prebared by an English cormittee of
fifteen .cases over a period of two years in which there was
either admitted or_strongievidenbe.qi persohs_qonvicted or.
remanﬂed_as'a result of mistaken identification by witnesses.
. The Criminal Law Revision Committee of England in its Eleventh
Raport‘gaid that it regarded mistaken identification as “by‘

. : , . , 3
far the greatest cause of actual or possible wrong-convictions".

"One of the most notorious Engligh cases was -
that of Alfred Beck, who was picked oﬁt in
identification parades by twelve women, served
seven years and was released. As the offences
continued he ﬁas again picked out by four women,
was convicted and was awaiting sentence when the
real villain was-finally apprehended. Another
notorijious case was that of Oscar Slater, who
served eighteen years for murder owing to wrong
identificatioﬁ. The record of these mistakes makes
sorry reading for all those concerned about the
integrity and efficiency of our system of criminal
justice".
A number of other problems were outlined by the Commission, with
the assistance of psychological evidence and actual experienée.

These included the careless use by police of words such as




“which of them is the one’" rather than -"do you-see the man

here today?"33

and 1dent1flcatlon by photographs and 1dcnt1ty ~kit
pictures. .. e . .
) “The problem of identification by photograph 19'
gimilar to that o identification parades.
Evidence suggests that a person shown~a1phot0qraph
will; if there is a likeness, be-likely to .-~
'Substituté~the-imagé-oﬁ-Eheaphdtographafér the -~
“vaguer -itdage of--the personisought to be-

‘dentifiedy-the - ‘latter poss;bly obtalned brlefiy,-

“fairnésg-ShGUld~éﬁply’to'thé"ﬁsé*of'identificationf55

phbtographs as+{6 the -condict>of idéntification -

parades

Courts had, in-theé past,Eriticifed and: cgmmented UpoSH [ the .obviou

e 35 .-
dangers inherent in-identification evidence.

Doubtless, an
occasion, <judicidl disquiéf followed expert;psychologicalj
testimony of the vicissitudes 6f human memory and perception.
Coufﬁé“fe@ﬁife warnings GO BEEIVENTEEMHETJUTY. about "the’ spec1al
.need for caution before conylctlng ‘on- ldentlflcatlon ‘evidence.
The Law Refoim 'Comitission, whilst accepting the ‘utiltity of -this
measure, proposed furthér saféguards. These have found their''-
way into the Criminal Investigatiion Bill. They include the
obligation to photograph an identification parade, with
provision for videotaping. The suspect is to be informed of his
right not to participate in such a parade and to have a lawyer
or an independent witness present during it. Full written
records are to be kept of the conauct of the parade, including

a written description by the witness of the person he is seeking
to identify, before he views the parade. Similar provisions

govern the identification of suspects by photographs or

~identikit pictures. But for exceptional circumstances, the

showing of pheotographs of a suspect to a witness after that
suspect has beeh‘appfehended, is to be prohibited.36
Identification evidence is, on occasion, vital in detecting an
offender and combatting antisocial conduct. TIts use ought not
to be prohibited. But because of the dangers in it demonstrated

by psychological research, cur laws should include special .




.

" Minister, Mr. ‘Fraser; was’right: in. saying of the Bill : .

measures of control which, so far as possibley’ prevent

. . - r . 3
deliberate.abuse and caution against innocent erroxr. >/

Prompted.by apparently'diminished judicial. concern in
the United States -zbout thev"inherent -danders of eye witness
identification“38 Jane Tapp in 1976 lamented that "most law
classrooms remain unaffected by the accfued knowledge oh
mediating psychological processes”. 2 ‘humber of psychologists
undertook experiments.  Buckhout ‘trizd in sitd settiﬁgs to
reduce potentlal'artlfacts and b1a5.39 He'&ideotaped a

staged asSadlt- o & professor WLtnessed_by 141 students.

60% of the witfésses” 1ncludlng the™ attacked professor - chose

the WIOnRg man. Tapp -concluded’ B
"Despite- repeated research and educatlonal efforts,
psycholegists have -had little impact on the law's

P *UnWarrantedreIianceen'eYe-witness‘reports“.49'

The Yessom 1S at last sihking home. -Theé Ctriminal Investigation

Bill does introduce safeguards-- I believe that “the Prime

"This ‘is- an area in which- thefe his béen much
dissatisfaction, eohsiderable'writing;"many
proposals for reform,but ndét: much leglslatlve

actlon“ 41 -

Many other provisions of the Criminal Investigation Bill
bear the stamp of the Law Reform Commission’s concern to -
adjust present police procedures, in the light of psycheclogical
evidence. TFor example, written notification of rights is
provided for. Althowugh this may still assume free will and
require an unrealistic ideal of conduct and emotional control,42
it is a measure that seeks to take lcose talk about rights
seriously and at least to diminish present inequalities :

‘ "Any system which pays lip-service to the

existence of rights yet does nothing to ensure

that they are known and understood - and indeed

which may depend on their not being understood

-~ is a system that discriminates against the

weak, the unintelligent and the uncomprehending

in favour of the strong willed, the smart and

1




_ whg

_the linguistically competent. ..0r,. as one.....
-writer has,.put.ik, .!if warnings.need not be
given, the intelligent are favéured overl

"the .ignorant,. the }iéh over; the .poor,. the:

‘ habitual«offeqder,who‘haswlgarned'hié rights -~
from experience; over the:{possibly.innocent)..

~first.offender’ "43 PR LIS e v e o

Other. examples include: speCLal protections:.for- childrenrunder.
1nterr0gat1@n,é§kthepprovmsron,pﬂ-1nterpreters tor ensure: ..

adeguate communication with.persons. noéot-fluent.din.English,
45

-thevearer undeér pelice;restrain

:and, speciad.protection

for Aboriginal .suspects TherCommissionsrelied-heavily ohﬂ;ﬁ

psychelogical, amthropelogical- and -other evidence which
demonstrates: the: spec1alrsusceptlbllltyuof Aboriginals to.
authority 51tuat10ns.4§ .Thla"phenpmenqn”Ls"now so» well- -

documented. that dit:1s :specifically -recognised-by-the“Supreme

Court..of-the. Northern Territory..whichihas: Laid.down special- . .
'rulesuwith'respect to. aileged confessions hy: Aboriginal;

suspects.A? The .eriminal Investlgatlon Bi11 -dincorporates_a -
number of speCLal protectionss for- Aborlglnals durlng the
procegs of c:;m;nal;1nvest1g§t10nﬁvThose”who:prltkc;se such
provisions as discrimination and unwarranted-privileges are
referred to the dangers of injustice which psychologists and
anthropologists have demonstrated are inherent in present

procedures.

OTHER TASKS

Other projects before the Law Reform Commission have
involved or will involvé the consideration of psychological
research. The report on dlcohecl, Drugs & Driving48 sought, by
the use of breath analysis eguipment, to reduce the area of
disputation which previcusly surrounded impressionistic police
evidence relating to alleged intoxication. A current reference
on insurance contract reform requires close examination of
the evidence relating to the comprehensibility of insurance
contracts, not only-for the trained lawyer but also for the
average insured. OQOur task on the reform of compulsory land
acquisition law and procedure involves a consideration of
"plain English" notices of right349 and how procedures

can be introduced which overcome the feeling of resignation and




despair generally induced by government acqulsltlon of

property. A reference on Aborlglnal Customary Laws lnvolves
us in fundamental guestions about the nature of purpose of law
in society. It also involves a critical scrutiny of the impact
of our legal system‘on't;aditionél Abofiginal society and
the utter failure of'many of its sanctions and procedures” to
- support social cohesiveness and peace in some Aboriginal
communitieS.‘7The‘Commi55ion reporteqnon,theALaws that shoula
govern the donation 'of human tissues and organs for transplant-
ation purposes,sq and took psychological evidence-ih judging
.the waylln whlch to balance the: rights, of. the dying and their

relatlves on the one hand. and-the.needs, of. rec;plents, on the
.other- Especially w;th;n a famlly, these predlcaments can be
most stressful and disturbingf?% The Commissioen . has before it -
a major task on privacy’ protectlon which 1nvolves us in close
consultatlon-wlth psychqloglsts.gnd others, seeking ko
understand why it is.that_we,seekrprivacy“and to what -extent,
and how, we-should prdtect it bfﬁlawn, The diminntiog of privacysy
under the .assault -of computers aﬁd,other,modernltechnolcgy,‘
seems scarcely open.to -doubt «t=-n e v onmive

"The pqssibilities,of.daté survedllance over

the individual in 1984  could be chilling.

. From the time he started driving or took a
transportation facility to work, {(legving a

record at the toll or ticket booth) until he

arrived home at night, a person's moveménts and
actions would be in memory systems. At every step
- when he parked at the garage, when he

entered the office and "registered in",when

he used the telephbne, his luncheon, his
attendance at the theatre... his store purchases,
-+. his visit to the doctor - all these would be
on'reqord.' There would be few areas left. in

which anyone could move about in the anonymity

of personal privacy and few transactions that
would not be fully documented for government
‘examination®.>? )
It is the concern about such a society and its intolerable

features that have led thé Government to give this reference to




the Commission. . Westin has suggested that privacy involves a
number of features which are not peculiar to Western society. -
He listed four : the desire for soliZtude in the sense of freedom
from chservation by_oéher'people; intimacy i.e. privacy forz.“
menbers of a family or cother-small, éelfrchoseh @roﬁp{ anonyﬁity
i.e. freedom féom public- surveillance and accountability;
reserve, the rightmgo withhold_onefs~hessentia%.self“.from

5 ; . Ve e et
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public disclosure.

im -Westin.and otheruwriierérsﬁggest.that,opportuni;ies*for

solitudg;ﬁaponym;ty“anddsoaon;areqnqussarwao;}emotionalwf"

release’ from unbearable-pressuré.

v Zelman. Cowen . once put

it thus :.mo2iT.0 cnoantA 2L tadnaee s o W e e LD
A man's .privacy..ischis safetynvalve}‘hé hasg: »=awy s oo
“in it his permissible.area of.deviation,.his . :

: nopportunityatotgiveﬁvent;ﬂto'what;he,would{not=,
;express.or-do pub;icly;.withinﬁthese.private_Ju;;qi%,
+.limits- he may.share confidences. and intimacies . .. . =

‘with-those he -trustsvand he may.set boundaries .. -,

toxthose'cdnfidences":§4;¢=w

To like effectqiS'SidneyaJOurardls-essay;Some‘Psyckolvgical Aspree

of Privacy-: ofiviidos! i Ta
PPN The:state—of-privacy is related to the act

of concealment. Privacy is an putcome of a person'sf

wish to withhold from others certain Xnowledge as

to his past and present experience and action and

his intentions for the future. The wish for

privacy expresses a desire to be an enigma to

others or, more generally, a desire to control

others' perceptions and beliefs vis & vis the

self-concealing person. ... [Plrivacy is essential

foi‘thatdisclosure which illuminates a man's

being-for-himself, changes his being-for-others,

and potentiates desirable growth of his
personality".ss

The Commission clearly recognises the importance of receiving

psychological material in evaluating the importance of privacy

and ascertaining those features that should be protected by law.5




S S e T .

TREATMENT OF OFFENDERS.

The most recent task to which the Commission has been .

assigned relates to.the treatment of offenders : the whole -

question .of sentencing and punishment in matters relevant to

the Commonwealth's concerns. No task will require éreater help

‘from psychologists than this. Sir Leon Radzinowlcz once

suggested that there:rhad been three stages in the development
of social policy with respect to crime and its prevention durlng
the.last 150 years. In the first, it was hoped that crime

could be. rediiced by means’ of*terror;"‘Capltalepunlshment was

a -commonplace  Transportation"to Austidlia was only margimally.

‘more Atfractivé.” -Diring-the sécond stage; according to

Radzinowicz, emphasis was placed upon the idea of retribution :
souiety wreaking vengeance: upon those: w;cked and eV1l people who
broke lts‘;aWS. ‘The third stage placed great emph351s upon
rehabilitation of the offender. The key to social policy with
respect £o- érime was thée ‘restoration of thé individual to

soc1ety and hlS reform.57'

The high noon of rehabllltatlon was
reached 1n the 19605. We are now, I belleve, enterlng a
fourth phase, whlch some’ have descrlbed as a neo classical
revival". 58 There is a great move afodt in the Unlted States
in criminologlcal ‘and governmental circles to produce a
criminal justlce system based upon a so-called "just deserts"
model.>? : : ‘

."Current thinking among many jurists, police,

and legislators ... is that we cannot do much

about ﬁhe "root causes” of crime, nor that

government at any level can ;egislate love or

affect the rate of broken homes. - Unemployment,

low levels of education, poor housing,and-

similar social problems among the working classes

are issues that the government can and should

try to change suigeneris with only secondary

reference to crime and only because they are

major issues concerned with social welfare. On

another level, the criminal juetice system is

capable of direct manipulation,and federal and

state governments should make efforts to effect

change. These changes involve the following :

incréase in the probability of arrest and




“gonvictidn and a positive sanction of
incarcerationifor ¢ffenders -who Have ‘committed”
T roffehced ol injury, theft,or damagei’
ellmlnatlon of the 1ndeterm1nate ‘or indefinite-
" géntence’ bv judgES and reduction: of’ judicial '
" discretion atithErbbint of sentencing .~ o
tﬁdécreaseiﬁf*judicﬂaI?disérétiOhﬂﬂwhibhishould-

~be substituted by ‘a uaniform sentencing Process : Do

“bageéd upOn the: serlousness of the crlme--ﬁﬂ

in the Uhited States’ can'be:gewh 1n“;§formswof the lawlin: -
Californiay Mainéand Indlan‘"aﬁa"In‘a%maj6r=Bill'whiéh ig
presently before the United StatestCohgress desiyngd o dimini
the discretioh availabliits™ndgeEint deaTing #with petsons. i

convicted® of particulsr: crifess ajoriiiestdbn! Before” the
Law-Reform- Commissioﬁaiﬁiihfs?féférenbéiwiil*EéthEEﬁér7f

Australia: should Fike the fame Path, Bre we so’ disillusioned

Evidence: thatvthis” AHuEt deserts 'the51s ‘istgaining strength

sh

¥

withzthe v résults of wur: efforts“at'rehabllltaklon-of offendeIS'

that 'we too should .tuin to- T dst deserts™? Ts: the United -
States positioh-digtinguishable by therrelativerefficiendy of
our. systems of parole  and probation and the relative figures’
on violent crime which have led to this reaction in America?
"Rehabilitation will surely continue and will
be researched but in a non-coercive séyle.
Imprisonment should be used as ihfrequently as
justice can design, and humane concern for
involuntary victims ... as well as concern for
captured criminals should govern our democratic
justice system. The public, the police, the
judiciary,and legislators are now joined by
many social scientists in an ethical stance
that reguests retribution, not revenge, as the
definition of justice; that regquires an
emphasis on stability rather than law and order;
that looks to certainty rather than severity

of punishment™. 62




Important psychological research relevant to the Law Reform -

Commission's ingquiry is already being done in Australia. ;

The last conference of -this Society had a.paper by Francis and
Coyle which examined sentences imposed by a number of -
magistrates confronted with a variable situation on a video-
module system.63 With the help of the Australian Institute

of Criminology and the ]ud1c1ary, the Comm1551on hopes to

test the effectiveness of our current ‘methods “of - treating
offenders, examine the efficacy of experiments in perlodlc
detgption,_communityawo:k;orders,andﬁso on-and examine the

.. . variance,, 1f£ any, #n punishments -imposed on Commonwealth -

offenders in different States. and;: even, idfdifﬁerent‘couxts
in the same State. In discharging this reference too, the
Law-Reform Commission will bhe- looking to. psychologlsts in

Australia and overseas for guidance. and a581stance.

CONCLUSTONS - T CeoeL .
. Where does thls all: lead? -The- law makes.éssumpfions
about human conduct,Fmotlvatlon and responsibility which
"psychology guestions and fregquently' shows o pe unreliable,
-if not, plain wrong: Not only dpes the law "assume full
‘knowledge of its fast expandlng content._ It also assumes

" standards of behaviour and resoon51b111ty that may sometlmes

be unrealistic and work injustice in particular cases-
~Although the law has for many centuries accepted expert
testimony, and although psychological testimony is received

in this way, the resistance of the common sense comion law

jurist to the persistent criticisms of the psychologist is
well documented and will not change overnight. The law tends
to speak to each generation in the language and of the values

of previous generations. Fundamentals are changed very slowly.

For all this, things are happening. There is a growing
sensitivity amongst lawyers and lawmakers-tc the defects of
the law and especially to the need to modernise it to take

advantage of new technology and to diminish the more glaring

. examples of injustice that can arise from its rules and
procedures. One body that has been developed to help the

Parliament in this prccess is the Law Reform Commission. The

+




Commission has not hesitated to secure psychological and other
expertise.niln a-numbe¥ of-ways it-has:sought, and will continue
tc seek the'viewsfof'psychologisté and-those working.in allied
disciplines.‘ To’the-ciitic'who.asserts that more radical

-changes are necessarY? that it is "much' less expensive to -

hire & thousand psychologists than to make even a miniscule
change in‘tHé*sOéial”and”eédnémic Structuré"§5‘onevcan only
respond that .reform tends to come-in stage§. . Psychologists in
this"counfry sliould b encourdded. to’ pay greater’ attention
*its’ personnel,

to thé” administration of=justicé 4nd to subjec
methods- and: procedures tb the bracifig FEiticisiv that "Aerican

psychologists- haveé nt REgis

play ‘a constructivépart-in-the-reformof thelegal:system

which governs all of.-us.-~TIn‘a-new-age of’teform, ‘there are" -
many opportunities to identify defects in the system,-HopefuIlyl
theré'wiiiibe many opportunities to advance improvements.

I have labelled the reiatiénéhip?of?law7and”psyéhoiogYDto“ﬁate

a minvet :.a.slow).stately .measure:.for twodancers. - The tempo

sl T LT 1Ll efas s

guickens..:
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