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THE DILEMMA OF SENTENCING
A provérb is asceribed to the  Chinese which’ captures

something'pf the ailemma of sentencing ?hich.emerggs_from these
" pages : ‘ R )

"BFeat your child once a day. If You den't know

-why, he doés™. '
It is because we cannot secure entire agreement about.the rationale
for sentencing that disparities appear té arise in the maximum
{and sometimes minimumi sentences allowed by Parliament and the
individual sentences imposed by judicial officers for apparently
like offences. Theories, of course, abound. They range from the
Removal from Society. Denunciation, Retribution and Deterrence
theories, at the one end of the spectrum to the Restoration,
Compensation, Behaviour Modification and Rehabilitation theories
at the other. Unfortunately, the theorists' langunage is sometimes
used loosely byrpractitioners. Judge Roden points out that all
too fregquently "deterrent" sentences are synonymous with "heavy"
sentences; "rehabilitation" becomes synonymous with "light".
The aim of deterrence is to modify conduct, for fear of the
consequences: Yet if the conseguences are perceived to be remote,
or are not known or appear to he applied unegually and irrationally
by the courts, a "deterrent" sentence is not likely to have the
desired result. Judge Roden illustrates this point by reference




to-the'comparative severity typically visited upon those
convicted of culpable driving causing death by the same juddes
who deal lightly with appeals againsty segtence on ¢onviction of
driving under the- 1nfluence.'Théi.conauct may be precisely

the same in each case. Oﬁly the consequences may dlstlngulsh

the two crimes. L .

Beside disagreement on the,fupdamental aim of sentencing,
many other factors are identified™im this seminar as the cause
of apparent disparity in sentences. They include the incomplete
perceptions. often ébnveyed by inadequate reporting of the full
facts of a case, the 1néon51stent leglslatlve pollcy which ~
arlses from the plecemeal amendment of the Statute Baok and
the erosion of fine:;values, by the _passage; oi time, the separate
trial of co-c¢riminals and 'the iHAividdaliiy  af jﬁHQésVaha T
magistrates, who have the functfoh_of imposing the sentence.

The speed _thh whlch many sentences have to be passed,

partlcularly in the Magl trates Courts and uneven fact presentatlon.

inherent in the adversary trlal 1 contribute t 'some degree of

1nequallty in thé sentences 1mposed for'ilke‘offences in -
Australlan courts. Should we be concerned about this? 1Is it
anythlng more than a feature of human justlce° Are the inequalities
at an acceptablel}evgl? What should we do about them?

.

EQUALITY IS SUSTICE
There is no doubt that perceptions of unegual sentences

or apparently excessive or (more usually) inadequate sentences
agitate our community from time to time. Examples are mentioned
in the seminar and many will spring te the mind of the average
reader. It seems to be assumed that equal "guilt" will be

equally punished. Dr. Francis and Dr. Coyle have set about

‘testing scientifically the degree of variance in penalties imposea

by different magistrates for like offences. In order to reduce
the experiment to the greatest degree of objectivity possible,

a videotape procedure has been adopted, by which component parts
can be varied, in order to test the relative-importance of
multiple factors including age, appearance, sex, racial origin,
the offence and so on. The results so far emerging £rom their

work are recounted in this report. They suggest that the more




extravagant claims of variance in sentenCAng are simply not

- borne out, if the vxdeotape experiment is rellable.‘

o . . e

Judge Roden, in.his paper and oral comments, ‘questions, -
the fundamental.assumpticn that sentenceb should be equal in
every case. SO long as individuals impose a sentence with
Vdiscretionary'powers conferred, within limits, by Parliament,
it- is inevitable that disparities.will arise. This is a feature
"of ‘human justice. What some condemn as diéparity and inegquality,

others applaud as flexibility and individualised aecisionwmaking.

One reflection of thé concern in somé quarters about
inequality in sentencing and the alleged inadequacy of some -
sentences 'is the current moves, esﬁéciélly.in the United States,
towards mandatory minimum sentences which reduce the judicial
officer's options, ondé‘a‘defendaﬂt has been convicted of a
particular offence. A like reform, reflected in the Criminal
Code Reform Act of 1977 (5.1437) now before the United States
Congress seeks to deflne crimes with pre0151on and to a551gn
Speclfled sentences to” partlcular offences, llstlng aggravatlng
and’ mltlgatlng circumstances that can modlfy the penalty. Varieus
suggestions are contained in these papers, de51gned to reduce
inegualities in sentencing, short of passing the problem from -
the judicial arm of government to the 1eéislature, by the adoption
of .fixed penalties. The suggestions include the special trainihg
of judges and magistrates (including by the use of videotape
technigues), regular meetings amongst them to discuss sentencing
practices, the provisicon of greater legislative guidance concerning
the hierarchy of crimes and the introduction of improved reporting
of appeals against magistrates' sentences, for the guidance of
the lower courts where the great bulk of sentencing is done.

ALTERNATIVES T0O IMPRISONMENT

A major theme to emerge is the need to consider
alternatives to imprisonment. The range of alternatives available
will inevitably raise the objections of those who seek complete
eguality in penalties imposed for apparently iige conduct. If
there is but one penalty, for example, death or a fixed term of

imprisonment, equality may, superficially, be achieved. However,




“in any systen of;individualiged justice, this approcach is bound
to leave many dissatisfied.' For example, a monéy'fine'falls un-
‘eqeally-upon_the middle class and affluént,'on'fhe‘one-hand, and
the unemployed on the'other; 'Imprisoﬁmenﬁ has well identified
soeial inefficiences as a correctional méasure. "Furthermore, it
. is extremely labour-intensive afid costly and achikves iittle
discernable ‘pogitive godd‘either'Fbr130ciety as @ whole or for
the vic?ims of crime. A redent announcement by the Minister for

Welfareiin® Queensland EME “Herbert, estlmated that-the average R

.cost of keeping'a prlsoner ¥ oar Queensland gaol”was '$23, 000~
per year, allow1ng for $9 000 loss of wages by the prisoner
and payments of soc1al Security to “thHe prlsoner s’ dependants.

By comparison, the ‘cost iof superVL51ng YA pérscn’” on probatlon or’

parole ‘was about $300 per” year.*

T ConsiderationSiof this kind hate” taken crlmlnologlsts
and - lawyers td the” scrutlnj oF alfernatives to® 1mprlsonment
The recommendatlons.of the- Australlan ﬁelegat1on o the ' Fifth
United®Hativhd Eongresi@on” LHa*pEévbntion 0F trime and Treatment

g ur-

of Offernders” in"Genevs’ 1n“Septembefd1975“’ncluded‘a racdminendation

that considerdtion- should ‘be glven by the- Coémmonwaal th and'fi'*
State "‘Govefnfménts: to*: 3 L g e A T
"the reviSlon'ofﬂthe'léWS Withifespecﬁ to
sentencing to promote the greater use of
alternatives to imprisonﬁent, having regard
to the costs and pther unsatisfectory features
of the punishment of imprisonment. Such a
revision should take into account the need to
rationalise existing provisions, fill in gaps

that exist in their operation, develop new

alternatives, introduce sentencing principles
and criteria, and establish a legislative intent
that imprisonment is to be used only as a last
resort"."
The Parliaments of the United Kingdom and New Zealand have already
enacted restrictions on imprisonment. - Section 20 of the Powers
of Criminal Couris Act 1973 (U.K.} provides that a court shall
net pases sentence of imprisonment on a person who has attained

the age of 21 and has not previously been sentenced to imprisonmeni




unless the court is of the opinion that no other method of
dealing with him is appropriate. Section 43A of the Criminal
Justice Act 1954 (N.Z.) likewise provides that no court shall
sentence any person'to-imprieonment~for a-termloﬁ less than
six months unless *“having. regard 5 211 th: q1rcumstance5 of .
the case, including the nature of the person’s Offence and
hisg character and personal history.,, the court has formed the .

- opinion that no. way of deallng with him other than 1mprlsonment

is apprgpr;ate.

I These statements of 1eglslat1ve recognltlon‘of the .

7 potentlally harmful effects of 1ncarceratlon,_so that it is
relegated to the 9031t10n of a measure of-. last resort obv10usly
require - the closeat p0551b1e attentlon to the prov1510n of

" sentences, alternatlve to 1mpr1$onment. ,Attentlon‘was given

to this subject 1n the semlnar.'J_u L . - -

Among the alternatives, some;gf.gp%ghdwete identified
and dlscussed are, the follow1ng - . D |

* Recognlzance N L

‘*' Flnes, 1nc1udlng "day fines" i.e; a fine

A expressed in terms of average‘earnings*ndt

. money - ' -
o Compensationhand restitution orders

* Probation

* Pericdic detention

*  Suspended sentences

* Attendance centre orders

*  Community work orders

* Work release orders. _
The alternative of community service orders attracted the keenest
attention of the seminar, the experiments in Tasmania and Western
2ustralia being described. The most hopeful statistic of all
was provided by Mr. J.P. McEvoy of the Probation and Parole
Service who suggested that experience in England has shown in one
scheme that 40% of offenders, after finishing their compulscry
community service order, actually continued to work with the
community group in a voluntary capacity. Amidst all the
pessimistic statistics on the effect of institutional rehabilitaticn

this figure may bear a message of hope.
’




SIXTH UNITED- NATIONS CONGRESS - - .. - .. : o . .

The- 5ixth United-Nabtipns™Congress, on the Prevention of
Crime and Treatment. of Offenders-will..take place- in-Sydney in

August 19280.- The assemply;ofpthisqmajor.Cpngressqin Australia

will ‘bring to this -country .nearly. 2,000 Ministers, Judges, ~

Academ;cs and other 1eaders in the flelds of law, crlmlnolOgy,
police: corregtions,:.social weifare -and-.allied. dlsc1pllnes The S
spotlight- of- attention wili- be placed upon- Australia's. crlmlnal

«justlce'system generally and the treatment o; offenders, in

partlcular The agenda for the Congress wlll most llkely lnclude
the seiﬁ Same: subjects as._.are; debated: 1n these pages.; Australla,
-whlch beganslts colonlal,h;story-assa penal colony, has .special

to be addressed. Identifying the problems may be the beglnnlng

of wisdom -
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