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WHY A LAW REFORM COMMISSION? ,

A visiting American futurologist identified last month

the three most frequently told lies of the twentieth century.
The first was "my chegque is in the mail". The second, he said,

- was "I'll love you as much tomorrow morning as I do .tonight".
The third, He said, was this : "I'm from the Government. 1 am
here to help you". ! '

Well, the Australian Law Reform Commission is a new
organ of the government of Australia. It is here to help the
RBustralian legal system to cope with the challenges and
opportﬁnities of today's society. I set myself the task of
establishing that the Law Reform Commission, at least, is
entitled to be judged exempt from the "lie" of the third kind.
I propose to tell you somethihg about the Commission and then -
to explore with you the relevance of some of the projects

before it for the reform of the law affecting the environment.




The Law Reform Commission was established by the
Federal Parliament in 1973. Its charter is to "review,

modernise and 51mpllfy the law

£ the Commonwealth of
Australla.l it works on references it recelves ‘from the
Commonwealth Attorney—General, Senator Durack. . Under the
Constitution, the Commonwealth has limited and largely
unexplored powe}s—to:éﬁéét:laws~affeé%§5éfﬁﬁéiﬁhoie environment
throughout Australia.: Such: “laws;?in our: country, are generally
regarded as the responsibility of State and local governments.
Nevertheless, - some of the tasks before us affect, or have the
potential to affect;- the: protectlon of thep?nv1ronment Future
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references to the Commission- may- involve -more directly the

con51deratlop of what Australla, as a nation, ought to be doing

to tackle some at 1

st of its en 1ronmental problems on a
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nationaliscale. - All -the work belng ﬂone A rthe. Law Reform
Commission affects Australizns as citizens. We are likely to
be seeing more of each other. The Commission is not a scholarly

debatlng soclety."_~ s I have said, part of the regular
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machlnery of government 1n thlS country BEo?use 1t5
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recommendatlons can, affect You dlrectly, 1t 15 useful to review

who we_ _are, how we operate and what we are 501ng

Tyt ..

The Commlssion 1s a natlonal body. f£ ié”made up of
ten Commissioners : three of them full—time. The part-time
Commissioners are resident in the various States and tra&el to
Sydney, where the Commission is set up, for regular meetings
with the full-time Commissioners and staff. "Part-time-ism",
as all of you would know, has its problems. But Australia is
a continent and a federation with divided responsibilities for
legal reform and renewal. It is vital to keép a2 link with the
communities in the different States. It is also desirable in
suggesting reform of the law to be able to acguire the help of
the best legal minds in the country : many of whom would simply

not be available on a full-time basis.

1. Law Reform Commission Aet, 1973 (Cth), s.6(1l}{a).
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A11 of the Cemmissioners but one are lawyers. The
full-time Commissioners number a judge, a solicitor and a legal
academic. One position for a full-time Commissioner is currently
' S ‘ " vacant and was, untilvrécently, filled-by a Sydney Queen's
js"f' Counsel. The éame pattern js fou@d amongst'the parf—time
N ) ' Cbmmissioﬁers who include a Melbburné:Q.C:, aﬁ Adelaide
%f )  ' Professor.of Lag, a Bydney solicitor, a member of a Commonwealth r
- Tribunal stationed in Cadnberra ard so on. ' . '
:To;make theAﬁospﬁﬁf;qu% paftrtimé-members,rthe

s . . . 2 . AP ‘ )
Commission is organised, undexr its Act”™. in Divisions. Each

T time we ;eceng.a'neQ'réﬁg:ence:frdm the Attorney-General, a -
divisien Jf the Commission is created, «comprising full-time

- and some part-time mémbers assisted by.research and other staff.

. * For the purposes pof the Act, this division is the Commissionr
. In this way we have been able to make real use of the particular

sPeCialtiés.aﬁd'reagonah;ydavailable time. of our Commissioners.

I+ have said that the Commission is not simply a debating
society. In saying this I merely reflect what successive

Attorneys-General have asserted. , Late last year, the present

Attorney—General ,Senator Durack, put it this way :

R "... [Mly government is a government of law

reform. It has gone about thisg task purposefully

and quietly. It has not shirked from tackling
difficult projects and it has sought to involve as
many as possible in bringing these reforms about.
The government proposes to continue to tackle
these difficult probiems and to tackle them as
fast as we can. There is no sense in having law
T ) ) reform commissions unless-the government takes

= ' active and prompt steps to consider the reports
“and to implement the reports so far as they are

consistent with the government's philosophies and

2. Ibid, s.27




the practlcal exlgen01es that may apply. R
- _ Obviously the.govermment cannot be expected to_
“.. implement reports, carte hlanche. - We haven't.
done so. But itﬁisuﬁheiobligatiop Qf“goveinmenté
- to consider the.reports promptly, and.to Faké some
positive steps to implement them. . That will be
the_poli@y, the .government of whiclh I am a Member,

. 3
wawkbloepunsae i Canbarra Sl E .

The nGanmissiah: hagtalgeadurdel;w@rednimve substantlve
reports:to the- government~ﬂ-four of them prepared o meelinh
deadlinesu:figed for-report,®:Two: oﬁ them were; dellvered late
last year and_are stilsl-:underx study - One:of, these, a- report
“on-Huma Ti.gsue: Transplants,-ls understood.to. be the subject .
of-legls;&t;qm.prasently being pxepared,..ﬂnother report, .
ﬁelivéred:imfLQTGL—has:now;passedginto law.;quth of the:other .-
two _reports were“aqcepted;byugqve;nment:aﬁdfa‘&illg;mtroduced;
which, substantially, sought to implement the Commission's
propesals. One of-these B:.s';:tls.;:v-the.\:ﬁ‘,a:.im_inal--.-.I-J;V.esmigat:iqn‘:ﬁil;'h«;
1977, was described by .Attorney-General:Elligott, gquite rightly
I thinky:asAﬂawmajonvmeasuregof.neform".ﬁ:_It,lapsed Qith-the
recent'dissolutionmaf;nhew@ommqnwea;th_?arliament. But there
have been firm commitments:by the Prime Minister? Mr. Ellicott6
and Senator Durack7to the principles of this important measure.
Equally I believe the Opposition haé indicated general support.8
It is, as Senator Durack has acknowledged, a highly controversial
measure but one which seeks to modernise the law and to render
it available to Australians, substituting an available Australian

statute for obscure and often unavailakle English sources.

The point I want to make is that unlike some
Commissioners, Committees of Ingquiry, Royal Commissions of the

past, the national Law Reform Commission in Australia has secured

3. Address to the North Queensland Legal Convention, Townsville,
8 October 1977 (No. 66a/77) mimeo, 14-15. .

4. (Commonwealth Parliamentary Debates (H of R) 24 Maxrch 1977, 4.

5. Speech to Legal Convention (1977} 51 A.L.J. 343 at 344 and Ct
Parl. Debates, (H of R), 6 Sep. 19877, 727.

6. See n.d.

7. See n.3.

8. Cwth. Parl. Deb. (H of R), 3 May 1977, 1486.
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" be put 1nto the "too hard" basket.

‘bipartisan support from successive governments and Tive

successive Atterne¥ys-General. It was created by our Federal,

-Parliament £56“4ssist the legislatérs and the Executive in the

more complex and controversial matterxs that might otherw1se

B . & -
I now want to say something about the methods that ‘*have

METHODOLOGY OF REFORM ’ i - .

b%gn adopted by the Law Reform Comm1551on in answering the

b

" .various references it has received f£rom ‘government. The methods

have been unusual’y They-deserve the "attehtion of a few
minutes. ' One'of the endemic complaints sbout the processes of
legislative“preparatidﬁ in Aﬁstralia haé hbeen about . .
the ‘sec¢fetiveness that is almost- unlversally the watchword.

' One frustrated editor put it this way o TeTA o -

""In- Bustralia the tendency has been for there to
be little {although growing} consultations between
government and thelcommunitY‘bn‘where'and how law
reform should take place. ““That "@ces not mean that
thefe isn't some consulting-between governments and
" experts in varidis Field$T "This does not‘mean that
there is th some ‘exchange of views between governments
and various industries when -major changeé are proposed
in important areas of business legislation. But it
is clear that there continues to be less confidence
in the business community in Australia in the way
in -which the law is reformed than there is in the
United States. &And this is equally true for Canada.
The reason for this great respect [in North Americal
is the manner in which the reform process occurs ...
The usual process is for model legislation to be drawn
up by a specialist committee ... This report is
examined at length by a committee which is appointed
from all levels of the business and legal coﬁmunities.
... This is no “lunchtime" committee, no "seven—to-
nine” committee. This is no meeting of peréons who
have had a busy day at the office, or who know that
tomorrow's going to be ancther hectic day in negotiating
a new contract. These men and women are given the

opportunity to look at problems with a realistic but



nevertheless tlght schedule, with a, reallstlc

but nevertheless tlght budgct fo*.research w1th

parts of the country - Compare thls to the way
in which the Trade Practtces Act was introduced in

Australla- 5t Compare this to the way in which

in varlous States 1n Australla. Compare thlS w1th the
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wrltten late 1n 1975.u TheAprotest is baSLCally agalnst the -
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_bllsheg Prpceggggs gb%ct xe 1gpe;}ted 1n this

country from Whltehall_and whlch characterlse the preparatlon

[

of most Aust;allan_leglslatlonﬁd There are two oauses for this

procedure. The flrstu;§ﬂpo loqqu rgg}}yégg}eygnti_ It ls the

78]
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and duty to preparellaws.accorﬁlaé t::what.lt thlnke is rlght
and just, w1thout the harassxng pressures—of public and intereste:
opinion. Unlversal educatlon, the lnformatlon exp1051on and
modern notions of democracy “and partmc;patlon in society make

this thesis unacceptable today.

There is, however, another consideration. In the United
States, where there is greater public participation in lawmaking,
the Executive Government is, impeachments apart, guaranteed
four years in office. That is not so under our system. Control
of the Treasury Benches may be much more ephemeral. It is
therefore understandable that governments and the public service
working to them should seek, so far as is possible, to protect

government from needless controversy. One means of doing-sc is

9. ‘"Editorial (1975} 3 Australian Business Law Review 239, 240-24
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by keeping a firm control on the preparation of legislation
and this is one of the advantages of office.. Advantages so
hard won are ﬁot:lightlylsurrenﬁexed. The rather secretiJe
preparaticn of legislation, without the North American debates, -
can therefore be seen; in part at 1eaét, as one of the
cohsequences.of our particular system of Ministerial '
gesggn%ibility and Cabinet government. O

“

&

v

But. times are changing. Sociél pfdblems are -becoming
more complex. The Executlve and Parllament itself increasingly
need a551stance of &n expert kind. As ‘'Laws become more
numerous and more complex, the need for- and advantage of
w1despread consultatlon in thelr preparatlon béctmes increasingly

manlfest."' T

.

There are some-who protest at the flood Of 10qlslat10n.
They ask whether it is not’ p0551ble for the judges simply to
develop reasonable pr1n01ples ‘of common law to- cope with new
social situations. But the answer to this contention was given
by the first Chairman of the English Law Commission, Sir lLeslie
Scarman, now Lord Scarman. When he abandoned his work as a law
reformer and returned to the Bench hé. took an early opportunlty
to point eut that the courtrocem is not really a very suitable
place for major tasks of law xeform : -

"Consistency is necessary to certainty - one of

the great objectives of the law. ... The Court of

Appeal - at the &ery centre of our legal system -

is responsible for its stability, its consistency

and its predictability ... The task of law reform,

which calls for wide-ranging techniques of

consultation and discussion, that cannot be compressed

into the forensic medium, is for others".lO

10. Scarman L.J. {as he then was) in Farrell v. Alexander [1976]
1l g.B. 345 at 371. See also 92 L.Q.R. 321.




Governments are not blind to these truths. Nor are
the public servants who work in tﬁig system. Thé”rple of courts
in reforming the law,.renewingit..simplifyiny, it and mdernising
it, has declined.in,digéct proportion to the activism of the
fepresentative Parliament. The capacity of Parliameﬁt itself to
do the hard.work of reform by the, processes of consultatlon and
dlSCUSSth is alsc obviously limited._ ,That is why governmenhs
are now experimenting with new technidues. Bllls, such as the
Criminal Investigation Rjill;.are being;laid; ep,the, table of
Pa;:,llami ‘_’“‘to pex;m:l_t d;l.ﬁcgss:.ont,; p].}’b}ic dqbate and Crlt1c3.sm.
The..governnenk-hasralso, dpneuthlg w1§h theﬁHuman nghts COmm15510]
Bill.and other measures. where ik, ls con51ﬁered .that .open dlSCUSSL

in the commupity will, refine and improve the 1n1t1al proposals.
State Governments, including the Government of New South Wales,
have begun to take the same tourse.ll I welcome this innovation.

But it has its-.price.... ...

P REme o lenwgan ews

<o The,, Crlmlnal Investlgatlon B;ll contalns Jmany., 1nnovat1ve

reforms. Iqey5E§ply_§he_QQta;ls attracti:cqmmggqmanﬁ it would.
be.a,naive”;efp;merpwhqiexpectgqAeygrxLéntgxgstyngQp‘to embrace
all proposals.. . The.very.purpose of pﬁb%;c gonguitation is to ’
securg,gritééisjﬁ,'Wq must.not_be tod-distressed when the.
invited criticism actuwally comes. But the shock to the Australia
gystem of actually being asked to comment on 1égi§lation has
proved too much for some. The invitation for specific comment

and ideas of improvement has produced, from cone lobby group,
emotional posters which insult the community and play on fears.

I hope we do better in the future because, if we dec not, tﬁe

retreat to secret legislation will inevitably fcllow.

The other ways government can consult the community,
after the North American mode, is through the vehicle of inguirie

‘They may be Royal Commissions, committees such as the Trade

1ll. N.S.W. Real Property (Amendment} Bill 13877, N.S8.W. Pariliamen
Debates (Leg. Adssem), 14 Sep. 1976, 800, 805. ‘




Practices Act Review Committee or boedies such as the Law Reform
Commission. I now want to say something about the procedures
we have followed. They have-been.novel.. .. e

* -

Fundamental .to the procedures is the endeavour to
consult with interested'parties and the community generally bhefor
a report is+delivered éontainiﬂg recomméndations for reform. , The
means_of consultation vary. 'The purpose remains the same. In
advan;e of, any 'of the reports so far produced, consultative
documents such .aswworking spapers, . discussion paperé, issues paper
and-so»on-havé,beeniproduced.i21nhthe_course-ofrtheir production,
the Commission has.engaged:the assistance‘foﬁersoﬁs:appointed
with the approval of +the Attorney—Genepal as Consultants. They
come <to our'meetings‘andy-ofteniqvefféevé;al days, help us te foc-
on the pracfical;'social‘aS‘well as legal problems to which
reforming laws should be addressed. In addition-to all this, we
have not been limited to the written word as a medium of
communication: . Radio and television have. been used to bring the
debates about the teform.éf‘the law "into the-1liwving rooms of

the nations". 2.

Our tentative ideas on defamation reform and on
the law- which should. govern "the transplantation of human tissues
and our approach to privacy protection have been debated before
rational television audiences numbering millions: Talk-back
programmes have enabled Commissioners to engage in widespread
public discussion that would simply not have been pessible in
times gone by. Opening the Australian Legal Convention, the Prim
Minister, Mr. Fraser, explained the reason for this "participater
law reform.

"We have taken guite a new direction in law reform

in Australia, a direction entirely in keeping with

our traditions. We have deliberately set about

promoting what I might term "participatory law reform".

If the law is to be updated, if the advances of

science and technology are to be acknowledged and

12. R.J. Ellicott, Address to the Second Symposium on Law and
Justice, Canberra, 26 March 1977, mimeo, 1.



actohﬁbdétéd? aaawif:éﬁrjtraditiehalxiﬁbértiES
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to, frame reforms in that law. i for one reject

the notion that 1mportant reforms should™ just be'
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In addltxon g3 pﬁ%llc consultatlon of thls klnd 'a series

of seminars’ He frequently arranged HE Wthh those specxally

affected” by prOPOSals can’ ‘come along totdebate ‘the' ﬁlsdom of or

follow up proposals put forward by the Comm1551on.

" Such consul tation is obviouslf.time—consuming, not
inexpensite and exhausting for those who engage in it. The aim
of the exercise is the achievement of "law reform that can last".
The lesson of experience is that consultation will not result in
the satisfaction of all interest groups. It will, however,
ensure that all points of view are considered before the draft of

legislation reaches the Parliamentary table.

REFERENCES TO THE COMMISSION

A number of the tasks upon which the Law Reform Commission

13, J.M. Fraser, Address to the Legal Convention {1977) 51 A.L.J.
343; Also (1977) 2 Cuth. Kecord 863.
14. (1975} 3 Australian Business Law Review, 239, 241.




" is presently engaged relate directly or indirectly to the
protection of the environment. We. have, for example, a general

‘remit to inguire intolprotectipn.df_privacy_in Australia.
Obviously,’ environmental ﬁrivacy«is an imporﬁant'attribute of
this wvalue in our society and a nﬁmﬁer,of aspects of it are
being closely studied. We have a pr03ect on Aborlglnﬁl
Customary Laws>"which requ1res us to examlne, 1n partlcular the
values of traditional Aborlglnal society and the legal protections
if any, that should be accorded to persons llVlng Ain such

_ tradxtlonal soc1ety.ﬁ ’ i

e Two tasks, however,,have a- dlrect bearlng and ‘can be
usefﬁlly analysed. The flrét is a reference we have received
relating to the "standing” to sue which shouid be reguired of
litigants in federal ju;isdictidn in this country. The second
s a'hajor project for the reform of the Lénés Acquisit;on Act:

of the Commqnwéalth.;ﬂ,,kﬁ,

STANDING TO SUE AND CLASS ACTiONS Lo ' . - -
The least Xknown of all of our progects is that whlch

reélates to- stand;ng to - sue and_class-actlons. We have not had
it for long. It directly impinges upon environment protection
and the answerability of those in breach of environmental
protection laws in the courts of the land. I hope I can
enliven your interest in it, for though it is technical, it is
important for the effectiveness of the law. It will be
necessary to procure participation in our work uwpon the

reference.

The Anglo-australian legal tradition imposes so-called
"standing" rules on parties who come to court seeking to invoke
the assistance of the law. Only those parties who have the
requisite "standing"” or "interest" in the subject matter of the
dispute are able to obtain relief from the court.

"Before'you.can come to a court of law ... you

must have suffered a legal wrong as well an actual

loss of money or amenity or anything e}.se".15

15. Gregory v. Camden L.B.C. {[1966] 1 W.L.R. 899, 909.
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The reason for thlS attltude is comollcated The .

rec1se 1nterest" wthh 15 re ulred varies 1n dlfferent
P

F1% ey Tgieory ok

compartments of the law's concern.h What the law 15 trylng to
do by 1m0051ng a threshold obllgatlon to demonstrate an
lnterest" in the subject matter of the dlspute 15 to

“face the problem of ad]ustlng CanllCtS between

two aspects of the publlc 1nterest - the_?' T
desrrablllty of encouraglng lndlvldnal c1t1zens B
o to partlclpate actlvely 1n the enforcement of t
.mﬂ-“rftﬁe 1aé"'£§d the undeslrablllty of encouraglng
the profe551onal lltlgant and thé* meddlesome

RIS n oy ; s

1nterloper to 1nvoke the jurlsdictlon of the .
w16°

"courts in matters that do not concern him ...
In the 18th and l9th centurleS, “wnen modern ‘Fules goVérning
standlng were largely developed the phllosophy then prevalent,
if I can dlgnlfy ‘it by that descrlptlon, was that rlghts i
precedeﬁ he existence of the State. The State was not needed

to protect rlghts. Thls functlon could be left to the aggrieved

partles;'to assert tnelr legal Igghts before the 1ndependent
L"'The 1av tendéd’ to concern 1tself prlnc1pall)
s ot olany virs

thh property rlghts and'interests. ThlS concern accorded w1th

umplre : the courts
the economic attltudes of the tlme. Majestlcally, the law
assumed that all had property. Those seeking to work the legal
machinery available, generally did have a property interest in

the subject matter at stake.

Notions such as this cannotrsurvive in tact after the
spread of popular demccracy and the growth of governmental
activity in this century. Widespread literacy, popular education,
improved communications and universal suffrage have promoted
the interests of orxdinary citizens in having some part in the
running of their society and some control over the decisions of

government and of the public gervice. Furtherrore, these very

16. de Smith, Judiciael Review of ddministrative Action, 3rd Ed.,
1973, 362.

1
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forcgs operated in croWded cities ané more affluent times have
developed ideological causes : racial tolerance, so-callegd
"civil rights", consumer protection and above all environmental
protection. Of codree these interests may on occasions involve
the property concerns of\citizens. .Howeve?,'they are chiefly
expressions of sccial values whieh'indiviauals want the society
they live in to*respect. ‘ _ ) I . -

"Today it is unreal to suggest that a person

looks "to the .law solely to protect his, interests’

in-a narrow sense.; It 1s necessary to _do no more

than read theﬁgewspapers to see the breadth of the

1nterests that .today’'s, 01tlzen expects the law to

profect — and- he expects the court, where necessary,

© . to provide that protectlon.: He 15 1nterested in

,results, not procedural niceties" l7e,‘ -
The flrstoutcOUE of these changing attltudes,_ln the context of
the- law, has been the move to prov1de legal ald to permit people,
whatever their flnanclal pOSlthn,_tO enforce at least some of
their Prlvate legal rlghts. In the nature of thxngs, these are
pr1n01pally thelr property lnterests _ The second "wave",
Involves "reforms aimed at prov1d1ng 1egal_protection for "diffuse
interest§ especially in the areas of consumer and environmental
protection",lB Although the first wave of legal aid hasﬂcome
to Australia, the second has not yet arrvived. In Australia,
unlike many overseas countries, nothing has been done to liberalis
the old rule that, in order to invoke the assistance of a court,
a person must have a direct personal and usually financial or -

property interest in the litigation.

That rule serves fairly well to defend the interests of
a pexrson knocked down by a motor car or one whose home is the
subject of a treepass by an unwanted intruder or whose identity
has Been used, without permission, to promote the business

interests of another. It is, however, less apt to serve the

17. Black, The Right to be Heard {19771 N.Z.L.J. 66.
18. Cappelletti, Rabels Z., 1976, 682.
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' hall@nge has’éome ﬁb for conslde'

e

1nterest of a person whose basis for seeklng 1nterference by

a ‘court is moTé" ‘Heblilows T For example, in Australla, it is

ATURLT v ey ErLE L TEE

not: at pre%eﬁt suffi 1ent to lnvoke the nsxderatlon by the'”

breached, that the plalntlff should he a taxpayer.l9 in’

Canada, thiat used ‘to be the’ rule. However, two recent dec1510ns

of the Supreme Cotit ‘6f" Canada have 11berallsed the prev10us

Sivmr

the rlghts of the taxpayer

appreach to standlng 20°

or c1tlzen t5 1nvoke a dECl510n by the country s hlghest court
NEeCHSI\KArY GO Wk nog oy
on compllance ok EY statute w1th the Constltutlon: the pOSlthn

generous Fhan- effrer that- of the ngh

eyt ; okmday R oo RN En MRS

" Court of Australla‘ér the Supreme Court of—the Unlted States.

Can we ang should we adopt a 51m11ar prlnClple 1n Australla°
The predlcted fioédgafes of busy—Body llt;qatlon of Wthh the

since “thé 1nlt1al decition ih 1975 enly one other Constltutlonal
' igndad i

On“a more mundane

S

a c1tlzen ‘s general

“‘1"131

leﬁéi

‘of the court. " Those’ who say ‘that 1% should not be, talk in

terms &f "floodgates"""academlc questlons and nhisance lltlgants
But those who say it should cite Lord Denning' s ringing words :
"I regard it as a matter of high Constitutional
principle that if there is a good ground for
supposing that a government depaftment or public
authority is transgressing the law or is about to
transgress it in a way. which offends orx injures
thousands of Her Majesty's subjects, then any cne
of those offended or injured can draw it to the
attention of the courts of law and seek to have
the law enforced and the courts in their discretion
can grant whatever remedy is appropriate".22

No man has been more vigorcus in asserting the rights of the court

19. Anderson v. The Commonweailth {1932) 47 C.L.R. 50.

20. - Thorseon v. Attorney-General of Canada (1974) 43 D.L.RE. (34 1

21. Chief Justice Laskin, Comparative Constitutional Law — {1977)
51 A.L.J. 450.

22. .R v. Greater London Council; ez P. Blackburrn [1976} 3 All E.R
184, 192.




-

- 15==

. ) . . - ’ . 2
to ensure compliance with the law than Lord Denning. 3

.
-

But if we are prepared towconcedé that procedural - ‘
impedimenta against invoking a court's jurisdiction should be

rémoved, where does this stop? Haw far should it be left to

the individual citizen {(as distinct from the governmental agency)

té work the legal machinery of the-community in matters such -

as environment ‘protection?

One has only to compare the newspapers of today with those o
of the 51xtles ko realise ‘how rapld and wxdesPread has been
the aceceptance of thé need for protectlon of, the environment,
ultlmately supported by. legal regulatlon. Memnershlp of -
conservatlon soc1et1es was estimated in 1974 to exceed, 100,000. .
Although lagal rggg;at;gn has:advanced apace,rthe extent to .
which that regulation can_ﬁe wéfked by ofdinarylcitizens ;emains

limited. The Committee of Inguiry into the National Estate

-put it this way, pointing to what was perceived as a significant

legal Vacuum'; o ) . : )
"There is aS'yet;liapie leéal or governmental -
machinexy .which can‘ge usednby citizens to -challenge
governmental or private actions which are felt to
be against the interest of the publicr24
Many writers, examining the impact, in practice, of
the plethora of environtental legislation of the seventies,
see the guestion of standing to sue as central to the development
of "a legal structure responsive to the environmental needs of
society".25 On this view environmental responsibility is not
only required of government and industry but should be
enforceable by members of the public.
"Courts act to resolve conflicts, yet the foremost
conbatants, the organised environmentally-aware

public ére generally cut off from legal means of

23. (f. Bernard v. Naltional Dock Labour Bd. [1953] 2 Q.B. ig, 41.

24. National Estate Report, 1974, 28.

25. C.R. Loorham "The Impact of Env1ronmental Leglslatlon in the
Seventies” (1975) 49 A.L.J. 407.
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holdlng any authorlty, industry or prlvate
developer whose act1v1tle5 are llkely to have an .
adverse envmronmental lmpact to account for those
. 26 h ; 4 . ce
actlv1tles i o ) R . , . ]
Under present law ln thls country, before a plalntiff w1ll be
aven heard in a GOurt upon a complalnt about pollutlon of or
1nterference w1th the envlronment he must show either

W

* that the leglslatlon permits members of a group

to brlng actlon t

nfqrce 1t' 'ghigergi‘aﬁd.u .

that he lS a me mber
s orhe-sirbios £ vealise Now,
that the act of the d

CCenTENcE A% L REETN

. 1Fs effect on the'genéral @ﬁbllc,
AR TS] R T4 9 , ,

X that he has secured .2

rney General )
Lof "standlng""

generallf.cémes dcwﬁ to-whether the plalntlff has suffered a

" pecuniary loss. Unless such A 5pec1flc dlrect personal and

pecuniary 1nterest is establ;shc a communlty group can be as

"concerned“'and ”métffé%ed" as you llke .The conduct of the ’ -
polluter can be clearly unlawful 6f even lllegal. Yet unless

the complainant has "standlng" of the klnd I have mentioned,

the court will normally decline to pass upon the matter. It is

to review this technicality that the Commonwealth Attorney-
General has .asked the Law Reform Commission té consider the
principle of "standing" and at the same time to review the guestio
of whether class actions should be introduced into federal
jurisdiction in Australia. Our review will not, directly, affect
the States or the great bulk of State legislation which has

been passed to protect the environment. If, however, revised
principles of "standing" were introduced in federal law and
practice, there is at least the possibility that similar results

will follow in State jurisdictions or in some of them.

26. Ibid, 407.

27. Boyce v. Paddington Borough Council [1903] 1 Ch. 109; Ex
parte Northern Rutzle Mining Co. Pty. Litd.; Re Claye [1968] 3
N.S5.W.R. 294,

28. Smith v. Warringuk Shire Council [1962) N.S5.W.RE. 944.

29. Phillips v. N.S.W. Fish Authority [1969} 72 S.R. (N.5.H.) 297

s, S




;, L ‘ - The Law Reform Commission has now puBlished a discussion
' o paper which seeks to weigh the argument in favour of, and
against, the widening of etending rights.30 The "issue is by~
no means clearcut. Opponentseof a widerlstanding right point
f;, : - wikh apprehension to the inconvelience and delay that can be
7 caused to projects, importehf:to indiﬁiduais and the community
'é?_: generally, by well-meaning but, in their view obsessive, £
: environmental groups. They alse doubt- the uti;ity of courts as
a means of resolwving this kind 'of social conflict and prefer
decisions on such publicﬂinterest mettefsmfe'ﬁé made, after
weighing the ‘factors 1nvolved, bY the re590n51b1e authorlty
cencerned. Supporters, on the other hand 901nt totheneed to

supplement bureaucratic controls and pollc1ng by 1nvolvement

of the communlty affectea' They also refer to the 1nadequate
stafflng and funding avallable to pollutlon authorities, the

- ' fear that such authorities may sometlmes get too cleose to the
people they should regulate., They - also point out that environment
litigation has hardly reached “floodgate"'proportlons where it
is more generally available. Furthermore, on any view, it is
only to uphoid a legdl rlght (and ot merely # moral duty) .

that the courts can intervene. At the QOent, it is said, in

"

default of standing or class action rights, the law is simply
"winked at". Unlawful activity is performed with impunity

because access tc the mechanisms of control is limited.

1 fully realise the limitations of present Commonwealth
legislation on the environment and the fact that, as presently
drawn, it does not generally lend itself to court enforcement, at
the behest of an individwal citizen or concerned grcup.?l In
part this form ©f legislation arises out of the fears mentioned
above and the doubts that ccurtrooms are always the best places
to resclve environmental battles. However, there is abrecad a

‘growing.conviction that "consumers are generally among the best

30. The Law Reform Commission, D.P.4., Access to the Courts
I Standing : Public Interest Suits, 1977.

31. G. Kelly; Commonwealth Legislation Relating to Environmental
Impact. Statements {(1976) 50 A.L.J. 498.
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v1ndlcators of “the publlc 1ntere5t" ECARE T i5 this ‘conviction

that leads ‘to the calls’ for a 1egal structure Eo.permit the

o % St e an b

This"¥é"a gquestion’ of gerieral

concerned 01t1 6 be heé:
51gnlf1cance for the enforcement of’ pollutlon leglslatlon and
environmental’ leglslatlon generally. It is bne’ upon whlch th&™
Law Reform commission of Kustralia is worklng and will need’

the closest a551stance and support from members of this Society.
PG troung. Phey aiso aounl SRE o anilabe a0 waros

REVIEW ‘OF ' T.ANDS ACQ'U'IéTTiO& raw eIl

SeLELONE 2u oAnghEERR upon whlch“thé_LaereTorm Bt S 1o is

A 88cdn
currentiy RErkthEe réqulres-it £ 160k

WD g

for “ERET protebtlon 5 £he SHGTPbRRENEY

Brimonwealth’ lawsy
fﬁl;“i&}ohr‘exeicisei”
revlew1ng the- Lands fAoguist ibn“Act”of”ﬁﬁéfComhon@eélﬁh. “That

et~ End! constltutlonal oI I Gt BRIV ORE of the i

frich byl

Act spell%
few guafantded Tights In bl CohstithEbhl whish Feqnires the
Commonwealth’” upoh® cBhpulssrily ‘aEqaiting propetty far public
ﬁﬁ?pcsesn“%ok%ﬁ§l%hec5&né&‘"jus%mte%msm ‘”bﬂCe“&% was" thought- -
that "jUSt $+3Pme® THheint

community S¥andards’Pequite: reekimination oF this tohecept.

efely anAnGent of! mOney >>>> Nowadays,

May not just terms’Tequire” today that wherte: atpetsonts home -

is taken,—enofhef:hoﬁe“isvénbstiﬁﬁtgafiﬁtﬁiéfpléEe?” May " not
the™ obllgetlon to provide” "Just” terms™ mean, in practice, the
obligation thoroughly to explain the reasons for compulsory
acquisition of property. It is always necessary, in law reform,

to brush up and brighten old ways of doing things.

Amondst the proposals put forward by the Commission in
its discussion paper on this subject33 one is of specific ’
interest to environmentalists. It is that each time government
decides to acguire property, it should be obliged to give
notice of its proposed scheme and, upon receipt of an objection,
to summon a commiszsion of inguiry to hear and report upon the
objection within a fixed time limit.34_ It is suggested that

such an inguiry might follow the lines of the informal commissions

32. Chief Justice of the United States, W. Burger quoted in J.L.
Sax, Defending the Environment, 1970, ix. .

33. BAustralian Law Reform Commission, D.P.5, Lands Acquisition
Law : Reform Proposals, 1978, 4.

34. Ibkbid, 9 :




- 1_9 -

that are possible, in the Commonwealth's sphege, under the - -
Environmental Protectior (Impact of Proposals) Aet 1974. That .
Act also provides for 1nqu1r1es that leaves it to the Mlnlster
to ‘decide whether or not an inguiry intec the env1ronmental

impact of proposals should be held. One.guestion that faces

us is whether because of their specidl disadvantage, owners

only shcould be guaranteed an ingquiry into the need for a

project. We have been told.in some of our public sittings that
the owners, ﬁore cften than not, will strike a bargain with
'ngernment and leave the nelghbourhood. It is suggested that

the real people who ought to.have an option to hold an inguiry
are those who are left, bearing the burden of governmental
develeprment. Once an inguiry is started, it should doubtless
hear all who have objections, including general environmental
groups. That has been the course- followed to date in impact
inguiries, including the Ranger Inguiry. On the other hand,

who sheuld be able to initiate such inquiries? The same issue

of "standing" is again before us. Should we restrict the
prlvxlege to” those who have a pecunlary interxest? Should it be
available to all concerned citizens or only to the neighbours
immediately affected? In today's world, who is one's “neighpour",

in the envirofmental sense?

CONCLUSIONS .

It can be seen- from all this that the Law Reform
Commission is a body with a specific potential to assist in the
reform of the law of this country, including the law relevant
to those who want to see ouf environmept preserved, defended
and protected. Views will differ about the ways of best achieving
clean air, clean riveré, the preservation of historical buildings
and the general protection of the environment. The responsibility
for'defending the environment has rested, so far, upon State
legislators and authorities. In his review of the decision on
Lake Pedder, Sir Garfield Barwick, as Vice President of the
Australiaﬁ Conservation Foundation, lamented the fact that

"Those who will lose something as a result of the

destruction of Lake Pedder are not only Tasmanians



but Australians in general The case of Lake
Pedder empha51ses the latk of any nat;onal power
. . ko . protect what are. 1n truth natlonal assets %é_
The Commonwealth. clearly has l%mlted powers, For. that reason
Commonwealth leglslatlon on .the, environment. 15 patchy The
opportunitigs foz, the Commonwealth's, Law_ Reform Commission to
do useful work 1n lmpxqvlng]Oux”laws Fred herefpge llmlted-
Nonetheless, some work has. already, begun,. (Qther tasks may
followﬁ:pof_one‘thing,yopwcan,be §ureh1in,all.ofﬂth&.tasks

thatware\befopeﬂ_he Law, gqform 4mm15510n the. groups and

SN

£yt

for that purpos_ lll be hea:d before we. report to

the Attorney -General, anda&he Parllamen; \=LFA%5¢W¥J§°PQ that

the. matters I have mentioned tonight,will/spark.an interest

that will encopage, enyironmentalists .in Ausfralia. to take an

interest in. the, Law, Refarm Commission as a practical instryment

of goyernment,. .nseful in improying oux laws fLosmake them more

modern, and, résponsive to.the needs of froday's Australian society.
- The values. of our. country’aLéIChanging;i Concern with fhe .

env1xopment is: but, pne 1nstanca o1, th%f .The laws that reflegt

society’s values and ultlmately, enforce them, must be renewed
"« to keep pace with changing attitudes. The Law Reform Commissicn

provides one means of assisting in this renewal.

35. G.E. Barwick, Conclusion, Pedder Papers, Australian
Conservation Foundation, 1972, 83.




