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- © TEN LAW_REFORM BODIES = ~~ - . 5 w07 -
- In 1957 Sir Owen Dixor proposed -a national approach .

to law reform in Australia ..

"Is it not possible to place law reform on

an Australia-wide basis? - Might not there be
a Federal Committee for Law Reform? In spite
o of the absence of constitutional power. to

enact the reforms as law, it is open to the
federal legislature to-authorise. the formation
of a body for inguizry into law, reform. Such

g ‘a body might prepare and promglgate draft

;f— reports which would merely await adoption.

. In all or nearly all matters of private law ) cL

there is no geographical reason why the law

should bhe different in any part of Australia.

Local conditions have nothing to do with it.

) Is it not unworthy of Austfalia as a nation

j:' . . to have varying laws affecting the relations

. between man and man? Is it hevyond us to maké

some attempt to obtain a uniform system of

private law in Australia?" (1957) 31 A4.L:J.

325 at 342,

2. This call was heeded by the Federal Parliament in 1973
with the passage of the Law Reform Commission Act. The Act
was supported by. the present Government Parties and two
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important amendments were inserted on the motion of the late
Senator Greeuwood : .
- *‘-Empowerlng the CommlsSLOn to suggest matters“'
suitable for reference
* Requiring the Commission to ensure that iﬁe
proposals are, 30 %QF,QS_EF?QFEQ§?IE' consietent
with the International Cowvenant on Civil and
Political Rights and do not trespass unduly on

personal rights and liberties ({s.7)}

th Lo D, ":rby

3. The Comnionwéed ] thsciight ~d “secute ‘S¥ave “PaPriipation”
in the work of a national commission. At the Standing
Committeé of Commonwealth and State Atforneys—General some of
the State Attorneys General opposed “part1c1pat10n and
offered: 1nst" Jco‘operatlon". One Attorney-General at least
indicated a preparedness on “the part &f his State to -

*In the” end, “a separate Commonwealth law reform

part1c1pat
agency was establisted?! ‘It Works - upon references recelved
from the Commonwealth Attorney Generat” Some of iEs references
relate to Terrltorlal'mattefs and‘many‘of “fHem are relevant to
‘areas of the law w1th1n “thie respon51b111ty of the States.
Sovere oy g N < Sraeny T Ui
4. The Commonwealth's commission is only one 0f ten law-
reform agencies in Bustralia. Following'is the list of
Rustralian agencies : ‘
* Australian Law Reform Commission. i

Chairman, Mr. Justice Kirby, -Sydney. Ten Commissioners

{(three full-time). Permanent statutory authority

of the COmmonwealth with full- tlme and part-time

Comm15510ners and a staff of nlneteen.
* N.S.¥W. Law Reform Commission.

Chairman, Mr. Justicé Wootten. Permanent statutory

authority, established by the N.S.W. Parliament.

Five full-time Commissioners and a small research staff.

* FNorthern Territory Law Review Committee,
Chairman, Mr. Justice Muirhead. A part-time committee
of judges, Crown Officers and practitioners in Darwin,

ne permanent staff.

r
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Queensland Law'ﬁefbrm Commmssaon
Chalrman, Mr. Justice Andrews A permanent authorlty_

‘establlshed by the Queensland Parliament with five

part-time Comm1551oners, including the Chairman and

.ong€ full-time Commissioner {(Dr. Morris) and executive

staff. Located in Brisbane.
South Australian Law Reform Commzttee.
Chalrman, Mr. Justice Zelling, AdeLalde S.A. Aapart—

“_tlme commlttee comprlslng judges, Crown Law Officers
and.practltloners. No’ permanent staff. Established
be Eyecutlve Order, not pursuant te: statute.

Tasmanzan Law Refﬂrm Conmtsszon-i .
Chairman, Mr. C.G. Brettingham—Moore (Master, Supreme.
Court, Hobart). .One perminent executive member

(Deputy Chairman). and six part-time members 1ncludlng

..fwo laymen, small executive staff. =

Victorigp.QﬁjejiJ@sﬁigng qumﬂeiérm,Committee.

V;CPeirman, HOH~USiI_OliVQr Gillard (Supreme Court of

Victoria}.. Committee of.part-time members comprising

‘;judges, Crown Law Offlcers .and .legal practitioners,

Establlshed 1944. No permanent staff. ©No statutory
authority. Secretary : Professor H. Luntz, Universit:
of Melbourne (part-time). -- Located in Melbourne
Vietoian Law Reform COmmzsstoner.

Commissioner : Hon. Sir John Mlpogue. A sole

.. Commissioner assisted by a part-time advisory council

One research staff. Established 1975 in Melbourne. -
Vietorian Statute Law Revision Committee.

Chairman, Mr. A.T. Evans, M.P. A Parliamentary
committee originally established in 1916 comprising
representatives of all Parties and both Houses of

the Victorian Parliament. -Part-time. Sexrviced by
parliamentary officers. No research staff. Many
non-lawyexs amongst the members. '

Western Australian Law Reform Commtssion.

Chairman, Mr. W. Crago (part-time). A permanent
statutory authority established'by the W.A. Parliamen
There are three Commissioners, all part-time : one
Crown Law Officer, a legal academic and a practitione

They are supported by a research staff of four.



A SMALL. INVESTMENT IN LAW REFORM. . ... .. .. . .

5. . The brief examlnatlon above lndlcates the modest

investment in law .reform 1neAust;@;;a.1{M05pvof the law reform.
agencles are small,.have,a large part-time .component which

limits productivity and.utility to.their respective Parliaments.

_All have severe staff }imiﬁhtions and_funding difficulties.

A paper prepared by the Chairman .of . the W.A.L.R.C. for the last

. Legal Convention .showed. that.per capltaJAustrallans spend about

10 cents per year on organlsed law refo

=i0yer § -.600,000,

Australian, Lam Reform COmm1$SlOn“1”Jhrhh
i, 270,000

New South Walﬁs“LaﬂhBeform_Comm15§gon

Y

s S

A%YP:\.ILV Nil
Western Austzalien e, Refom-commsxslmn sore (a5 1138 (000 o
Queensland Law Reform Comm;ssxon whmemn somens ooy . 108,000
Victorian Law Refonm Commlssloner s. Office ;:£Em§:. 52,000.;i
.Vlctorlan Chlef Justice* 5 Law, Reiorm:ﬂrah
‘Committée (VoiuntarY} T Nil
Vlctorlan SEafute Law Re T ‘
(Parllamenﬁﬁry)a~~~ ER E O
-47,000
©:16,000 -

$1 227,000

6. The Australlan Law Reform Comm1551on has~been held at

a staff ceiling of 19 since 1975, although since that date

many important references have been giﬁen to it by the
government. ~ It is understood that the ceiling'may recently have

been increased to 20.

THE PROBLEMS OF DIVERSITY

7. The disadvantages of the present arrangements are fairly
clear
* What could be a single, relatively well funded
national committee, as proposed by Sir Owen
Dixon, is instead a scattered group of ill funded
local bhodies.
* Many projects of general national impcrtance are
beyond the resources of the small Statés, at
least if they are to be done to the highest
standards.
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*# There is much duplication in -the programmes of the
several law reform agencies. Nearly all, for
example, have produced xeports on-Commercial
Arbitration. Several are currently working on
Unincorporaied Adssociations., Most of them have
dealt with Rape Reform. There are many examples.

* Sometimes research proceeds in dgnorance of the fact
that much the same research -has’ been done elsewhere' .

in Australia. ‘The Samé”lines of inquiry are
frequently repeated

* Furthermore, the mult1p11c1ty of bodies 1nev1tably
‘produces dlsparlty of recommendations. This

. ‘ e dlsparlty.sometlmes undermines, the cause of reforu

- v ’ by presenting to parliamentarians,}conflicting ar

- _ - at least different recommendations. The nett result

* of such differences isy sometimes; the failuvre to
achleve any reforms at all

* Australla s record in un;fo:m law reform is poor.

It compares poorly with Canada which has had a

, Uniform Law Conference since 1918 and even more poorly

. with the Unlted States which, despite the greatly
’ » . .increased number of jurisdictions.,has achieved much .

. through the Conference of Commissioners on Uniform
Laws established in 1892. The great Commercial
Code has been adopted in all States of the United
States, except Louisiana, through the work cof the

Uniformity Commissioners. There. is no equivalent

professional hody in Australia.

PROPOSALS FOR CHANGE : STANDING COMMITTEE OF ATTORNEYS-GENERAL

8. In 1975 a meeting of the law reform agencies proposed

a modest degree ‘of co-operation. among them in an endeavour to
co—crdinate their work. They unanimously suggested to the
Standing Committee of Attorneys-General that it should be
competent for rhe COnferenre‘of law reform agencies to propose
subjects suitabie for vniform laws which the Standing Committee
. could decide to refer to a particular law reform agency. In.
. this way it was hoped that the agencies could be harnessed to
work for the whole Standing Committee. The proposal was not




accepted by the Ministe;s,3:D§t§i;5_appea; in the Australian,
Commission's Aﬁnuai Reports.1975, 50,.1%76, 5-7. .Therg is’
some co-operation between law reform agencies on an ad hoc
hasis. For example .the Australlan CONMLSSan is,.working with
the western Australlan Commission on privacy laws angd . .
defamation laws, as each has parallel references on the

is wquing with the N.S.W.

subject. - The Australian. Commissi
commissioﬁ on debthrecoye;y”lawsuas“each,has releyant
The
Australian Cgmplsslqps BREMOF klng on ocaths and affirmations

"

references on the subject... Jﬂpeensland.and Westerq

at the request Qf thelr respectlye:Attorneys.: Ine general

co—ordlnattgnxﬂghkgwhg%ggtm;ggtl ;thJ alns 2, matter for the

future. RS

9. At the: request of the Standlng Commlttee and w1th the
approval of the, agencz_e,s,

the_Australlan Commlsslon has taken
over the fungtio ' '
throughout Australi

services :

¥ Reform. A quarterly builetln.of lawlreform
news and 1nfoxmatlon._ Coples of tp}s_:afeﬁ ._;,N _-

- dlstrlbuted widely in government éerv1ce,A
political c;tgles{ the..judiciary, academic
institutions and elsewhere.’ Each issue contains
information on the current programme of law
reform agencies, in the hope of cutting down
duplicated work performéd in ignorance of
similar projects current elsewhere.
* Interim Law Reform Digest. An index of law

reform reports has been arranged and collected

by the Australian Commission. This is updated

by quarterly supplements. It organises under

familiar headings the great numbers.of law reform

reports, Royal Commission , Parliamentary and

"other inquiry report$ from Australia and overseas.




* Australian Law Reform Digest. The Australian
Commission is working on a complete digést cf
all Australian 15w reform reports since 1916.
This 'will be produced as-a book and should ensure
that valuable work already done is coilec;eq and
made available for law makers and future law reform
projects. ~ Tt is hoped to publish this work in
1978 or early.1979.- Special support has been
forthcoming from.the Attorney-General, Senator
Dﬁracﬁ;*fb-prbvideistaff?for'the detailed work
—- ¢ heeessary-on thig projecthiis: s
U pyctnalign Lap Ref&rm Agencies Conféremee.. The
‘ten agencies’; together with New Zealand and Papua
New Guiﬁ;a agencies, meetmreiularly’but%he hope
"6f 1975 that there could be some co-ordination of
their activity his been rather dampened by the
" discouraging response of .the Standing Comuittee to
the pr0posea’scheme*of-Coéoberétibnniz;
: S e T '-“‘l."._':-:...“::'_ e e ’
JUSTIFYING DISPARITY . - . _
10. There are some: supporters o&ﬁthé‘proliferation of law

w

reform agercies. They point to the sovereign'rights of the
States under our Constitution, the need for ioéal experimentatioc
different legal traditions in differing Australian communities,
the desirability of each Attorney-General héving his own hody

to assist the respective Parliaments,the merit of decentralising
law reform work and involving leocal professions in the
obligations of reform. The valuable work done by local and
part-time bodies is often referxred to. WNevertheless, there is
recognition in most circles of the need for properly funded,
well researched and.thoroughly debated projects of reform

which small local law reform agencies could not afford to produc
it is here that the Aunstralian Commission's role through the
vehicle of references affecting the Territories has its greatest
utility. Already, this utility is being reflected in action.

For exampie, the N.S.W. Government has annouﬂced its intention
to act on the A.L.R.C. report, Complaints Against Police. The
Northern Territory Government adopted many of the proposals in
that report in its recent Ombudsman Ordinance. The Victorian




and South Australian Police havé"admihistratively“adOpte@
some of the proposals as has the A.C.T. PSlice. Thé'Sdhth
Australian Government” “had” 1n%roduce€‘leg1é15tlon based upcen
some of the proposals ContEinea® &n thé AWL RId Répbkt e
Inselvency : The Regular Payment B "Debts.” ConSidbration is
being given in several of the ‘States o legislation based

on the Comn1551on & report,” Hunan Tissul’ Transpliatsl’ Gdod
working relations ha¥e™ béan  &4tapiiBhad Wwilthivehe - bfflcers of
Law Departments in® all parts of” the country “As” well a’s w1th

SOME THOU'GHTéH o 'i‘ﬁ'ﬁi"-?ij'i't}‘&;vﬁ'-:" . : :
1. ProcédBiadpEL Re Foome iR ElLApfii 1999%%he ‘Senate™
resolved to réfer¥ to“the Standlng“CoﬁhiﬁfééaéﬁFéBHétEtutibﬁal

Chairman of th& Hﬁ%%?ﬁiﬁéﬁﬁbﬁﬁﬁigéiBﬁ”““ﬁ‘%éb@%&l Commissioners

have appcared before the commlttee ‘which” is currently gathering
views. The ShpdtEaRée of the work of that committee is
commended. " Ifi pAPLTCHLaE 1ES" tonSideration ¢f the possible’
introduction of parliamentary machinefy for pfocessing law
reform is called to-aktention. The AlUskralian Commission has
had excellent support from the government and much interest
from Members of Parliament on both sides. It is conscicus

of the fact that its long-run success depends upon the practical
assistance it can give to the Parliament.. In the A.C.T.

and the Northern Térritory the Commissioners appear regularly
before Members of the Legislative Assenbly to discuss law
feform projects before report. This has proved most beneficial
in feeding into the thinking of the Law Reform Commission, the
sensitivity of elected mémbers upon the controversial matters
under reference. It may be possible to devise a similar
parliamentary machinery at a2 Commonwealth level so that the
Commission's assistance to Parliament and its Members can be

maximised.

PRSI e
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Sz, A Nationagl Bank of Law Refdrm Suggestions. At the

. morment many proposals, for law reform made by highly paid and N
expert people simply dlsappear. Such proposals are made .
in judges decisions, COmmlttee reports, parllamEntary speeches,
law reform reports, citizens' letters and many other sources.

No gountry in the ﬁnglish—speaﬁing world has ye£ established -
a "national bank" to colléct these proposals. Many pecple
refrain from making proposals becausé of their doubt as to

the utility of doing so. The Commission has suggested that a
natibnal {and possibly. computerisedf system of ccllecting

in an orderly way .the suggestlons -for reform could be quite -
cheaply set up.. This. is.-a_matter under the consideration of -

. the Senate Complttee.  .1_“+1 et e TS e e

13. . State Participation.. To prbmote_Si: Owen Dixon’'s
‘idea of a truly federal co-operative venture 'in law reform

{as dlstlnct from, agenc1es llmlted to. thelr particular
ajurlsdlctlon) it mlght be p0551b1e to. amend .the, .Commenwealth's
.Law Reform Commzvsmon Act to. prov1de for the establishment of
State Divisions of the Commonwealth Comm1551on and, possibly,
a fac111ty for State Attorneys General to make references, -
possibly after consultation with the Commonwealth Attorney- -
General. A model for Commonweaith—State co—Operétion is the
Criminology Research Council established by the Criminclogy
Research Act 1971 (Cth}. Some means for co-ordinating, in
appropriaté {(possibly agreed) subjects, State and Commonwealth
efforts at law reform could be in the interests of the whole
country. Amendments to the Commonwealth's Act would, however,

be needed.

CURRENT LAWY REFORM PROGRAMMES

iq. The current programmes of law reform agencies throughout

Australasia are collected each quarter in the Australian
Commission's bulletin Reform. Copy of the latest issue is
attached. The current projects under study are to be found
at pp.34-35.
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ATTENDANCE BEFORE THE COMMITTEE

15, The Chairmarn:of “the Taw Reform-Commission will attend
before the Committeé on 9 May-"1978 -4t 6-plm:'-The Commission

welcomésﬁthe-bpﬁérﬁﬁniﬁyﬁdﬁfinformamiméetingsJwith'MemberSHof L

Parliament. The purpose'of'the'Commissioﬁ under its statute-
is to assist the Parliament to review, modernise and simplify'
the law. " It <ar 'do this -best if -it'cdn~relate its work to

the Government and the Parliament-and e€njoy' the confidence;
and support of both, .::. e ; g

~arLonal land noasibhly-on

soaTotr

5ydﬂeyﬂ;?y.u:ﬁ
3 May 1978
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