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ANNCAUNCER Mr. Justice Michazel Xirby, Thairmen of the Ausiralian Law
Reform Commission. .
Mr. Justice Kirby practiced as a solicitor and then a3 a
barrisier before being appointed to thes benéh of the Conciliation
and Arbitration Commission in 1974, at the age of 35. A few
months later, he becaws the first Chairman of the Law Reform
Comnission.
Facing the Bighties, Mr. Justice Michomel Firby.

ROEERT MCORE What about the law's delay and the law’s cost whicn are tne two
1 suprose, most common criticisms or woxrries that crop wp. WwWhat
can be done?

MR, JUYSTICE KIREBY  Well, you start from the faet that tha Legal Profession is n
highly trained, highly educnied, highlry expert group of pecnle
-and for that reascn you're going to have tc pay for services of
such people, So thet you start from that difficulty. Bubt I
think there's going to be a need to re-organise Court procedures,
and werhans to try to produce a remedy which fits into the
mass produced society.

RCBER? MOCRD To whet extent is justice denied to pecple because of it's cost?

~ Are there groups within the comrunity to whom, If you like,
access to justice,-to the Courts, iz just not praotical or feasible?

MR, JUSTICE KIRBY Well, of course there are, and even as recently as a week or so
ago, when the report of the Commonwealth Commission on Legal Aid
was tabled in parlisment, it was revealed thet in Western Australia
even on the vefy strict reguirements for Legal Aid which are in
force there, disposable ineomz of no more than $5é.CQ per week,
20% of people who qualified, could nét get aid, because the

amount of money wasn't there,

ROBERT MOORR Is there any fundamental reform to the legal sysiem, which would
fairly %o éll parties, reduce the cost of litigation in particular?
T mean, Legal Aid is one thing, but in a sense that's a hand-nid

i, ' anproach 1 ;ﬁppose. Ia there any way of reducing the cost of

the law?
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wWell, Sir Richard Egglesion has said that one’ of the Oblig‘ationa

of lawyers, by the end of the century, will be 1o so present a cagg -
&

that it can be resolved within onz day of the busy ftime of g )
Judge or Magistrate. In other words, that the time available .
for the resolution of the dispute will be limited, and the akiiz
of the Lawyer will e devoted %o finding ways of sc; presenting -hher
cage that it can ke resclved in the short time available.

To put it simply then, Court cases are likely to be mucﬁ‘shorter?
I think if ihat is a means of reducing the cosi, and the delay
of Court proceedings, I think it gives the clue of the soluticn,
Ard the Law Reform Co:mission has recently received a reference
on the Reform of the Law of Evidence, and this provides the
opportunity for us to examine whether or not that's a feaaible
pessibility.

Now, vwhat you're saying does suggest in a way, that at present,
there is a degree of, if you like, unnecessary consumption of
time in Courts. Is there?

I think there is, and I think that's generally acknovwledged, 1It'g
said that in the United States when efforts were made to reform
the law of Evidence and Procedure, that a great deal of opposition

came from the practising professicn, because it's out of the

proceduras of the Courts, the adversary system, that the professicn

sécures it's enjoyment, and it's benefit, it's profits. I think
thet's putting it too high, but I think there ie an element that
exists, where we could cut down on the costs, the time that ié '
involved in ihe CJourt proceedings and thereby in the coat of the
proceedings and delay in bringing them to finality.

And what do you think would be the response of the Legal Profession
to reforms in that particular area?

I think the hope of reform is that there is a tremendoua shift in
the age compositién of the Legzl Profession. Wheress, ten years
ago, 20% of the Legal Profession had practised for five years,

or less, now that's 40%., In other words, there's a great shift
to the young. And T think there is emongst the young, enthusiasm
for reform. I think that's a good thing, Promising.

Yes. In o sense, I suppose to most of us laymen, the law is

a mystery, Heed it be zuch & mystery to us?

We 1, thors are some thinzs in the Law, ay in life,'that are

ST
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just complicated, and they're not simple, and every eifort on
the part of people like myself to try arnd simplify it, i3 bound %o
fail in the end, because the Law is complicated, because the fact
of the situation is complicated. But I think more cén be done,
end more ig being done to communicate the protiems of the Law to
society. And I think, for exemple, the teaching of Law in
schoolg and the teaching of law through the Media to the community
generally are ways in which this is being tackled now.

Yes, Tt's often sald that the Law as it stands now is, or has

been treditionaily - let's put 1% that way - has been traditionaily,

and may 8till be, more concerned with the righis of property than
with the rights of people, the individual. Do you think thai's
a fair comment, or an undue Overqsimplifioation?

I think there's an eiement of truth in the siatement. It oughbn't

to be exmggerated. TFoxr exemple, there are Civil laws for {respass

and assault, and criminal laws to protect ithe person, but the
fact is that some laws that are available today, are unsuiiable
Some laws don't exist to solve probleams of today, as for example
the protection of privacy; and some laws, thougn they exist,.
are not ih ftruth available for groups such as:ﬁboriginals; the
disadvantazed, the unemployed, the pcor and so on, So that it
is trué, that when one looks at Law Cowurses at Law Schools, the
distinet concentraticn is on the Law of Properiy, Property Rights,
That's been the clags of people in the comrmnity who have worked
the machinery of the Law and it's therefore a very large part of
the common Law of England, which we've inherited. )

What do you see, yourself, as .the mpjor challenges to the Law
and to Law Reform in éhe 1980s? What areas will be the most
difficult end perheps the most necegsary?

Well T think the...... One of the greatrproblems of course is
the advance of terror, the ingrease in crime, the incressing

vulnerability of our society in the age of computers end data

7.
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banks., I think the increase¢ in unemploymerni, espacially ﬂﬁﬁmﬁf

the young, Wwill cause a nunber of stresses, which we'rs begiﬂnhg

to see in evidence in Anatralian society today. T think thereg
many perils and problems of this kird that we're goizg to have .
come to grips with in the Law, and I think many of then are boung
up in the impact of science and technology on our society, 7 -
think that iz geing o require major overheul of the Legal Svates
and I can omnly hope thad parliements will be ready to see thig m{
that bodies such as the Law Reform Cormission will be able +o
help parliament,

wWhen you mention science and technolezy, cculd you be a bit zope
epecific on that? What particulaxr espects?
Take for example ths impact of computers on scciety. I was at,
2 French conference recently, and they identified many aspécts .
of the impzct of computers, The asgect of the diminution in
perscnal liberties by reason of the grezat storage of information
cn data banks; the impact on employrent; the impact on cul?ue§
the dependence of France on fmerican data banks; the alienation
of workers in computerized industries, and so on.  These are
the sorts of problems that T think France and Ausiralia, and all
couniries, are going to have to grﬁpple with.

Yes, and this is not, obviously, not unrelated to something that:

privacy in the 1980s, for the individual, the right to te in 350

far ns one can be, one's self, and to have certain parts of onesel

not known, unless one wants t¢ have it known.
Yes, well what I have been

debate., It is an amazing thing really that the laws of North
America and Western Burope have developed so rapidly =zlong such
similar lines, given the different backgrounds of cowitries with
different lenguages, different legal traditions ard so cﬁ, itts

a remarkable thing that they have all reacted quite Tapicly to the
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" protection?

issue of the impact of data banks on individunl liberty, and I
can't believe that we in Australia are going to be immune {rom
the same sort of legislation. T think we're going io need ) prodar:
the individual in respect of informavion stored en him in data
banks. I think that goes without question.

And what would be the general guidlines for that kind of

Well, again, it's a remarkable thing that when one lcoks at
the legislation of such diverse countries as Canada, United
States, France, Sweden, and so on, there is in fact, a common
thread, and the cooreon thread is the right of the individual

o have access tc versonal data abcout himsell. In other worda, i%'s

said that if you can pergeive through the data that's stored cn
you, how others are seeing you and hzve redress to correct data
which is unfair, or unjust or wrong or inzccuraie, then that ig

a way in which you keep some control over the information which
cthers are seeing you by, People invade privacy in the fut:re,
not through the keyhole, but through the data base, \

Do you think there's a -~ I mean maybe there is now - bui one

tas the feeling it might be needed more in the future, ithat ihere
should be a strong onus on the data collecting agency, presumably
at most times, not necessarily = sovernmeni agency, a streng onus
chn them to show that—the information they are seeking is genuinely
needed. In other words, what I'm saying, is there a danger that
maybe governmentis mighf just get to mow tco much abeout us unless
we watch it cargfully?

Well, that is certeinly a strongly felt view in Burcpe, and in
fact in rwany Eurcopeen countries they've developed certain
categories of data which without special authorization, ought
not to be collected. Date on a persen's religion, their racial
Tackground, their philosophlcal views, trade union membefshig, and
things of that kind, and I think they are mozgdalert to this in
Burope, because they've been through the prob.em of ‘he Sestapo
who without the btenefit of computers, were able to maintain

extremely detailed and highly efficient persomal information

f
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aystems on just about everybody under their regime,

In this area of privacy in so far as it applies to government
agencies, we run into a conflict with freedeom of information
lezizlation, too, don't we? Clearly, I mighi want %o have

some infarmation withheld from public consumption on the grourdgs
of =y privacy. A% the same %time, other people may have compelling
reasons to get to find out what the government is doing with that
information, as an illustration of their policy and actions. HNow,
whet's going %0 harpen here? ’

I wouldn'+t have zaid 1t's a conflict; I agree it's an interface,

a modern word that ¢omes from this technology, that even under

the Preedem of Infeormation Bill, which is before parliament,

there ig s provision for an exempticn in the case thatv revelatinn
would unduly interfere with a perscn's privacy and that is a
similar davice that's been adopted in the United States., But

the imporbtant voint is that under the U.3. legisletion, and

under the Australian legisliation, there’s a common thene, namely
the Right of Access. Under the Freedom of Information Bill,

and under the proposed privacy legislation, there will be the right
of the individual's access to data in the hands of government erd
ulfimately in the hands of private and other crganizations,
Getting back to the cost of the law in Australia in that droad
sense, do you %think lawyers make too much money? '

I don't know how 4o answer that. I think wany, meny lawyers

make a handscme income. There is no more gruelling occcupation

than that of a top lawyer. They generally work seven days a

wsek; they work with great deveotion and skill for their clients, but

they are rewarded most handsomely. It is true that Lawyers are
in the very top percentiles eof ‘the income earning groups in the
profession, but there are many poor lawyers. And there are many
young lawyefs, qualified, who are now out of work, And I think
we are going to see increasing numbers of these as the numbers
of people coming into the legal profession inereases, It's
trebled in the laat ten years, and I think that is going to have
a necessary, tarket effect on bringing dowm the cost of the

delivery of the law to the clients,

PRl
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ROBEAT MOORE The reeson I asked you abzul Lawvers' incomes, was that apart
froa the shvieus straightforward reason for asking 1i, it dees
crpn D me %o raise the qﬁasticn of a degree of publiz cynicizo
about nrofessions in general., Fot just ike Lawy I think
the other oovious one is medicine. IMedicine has had a bad press
in =21y vays recently, and the Law in the case of aosme soliciiosrs
anywey has not deone too well either.
hre ¥vou aware, in your work, of a degree of €ecline in the esi=em
of the law zs a profession in the public eye?

MR, JUSTICE KIRRY I think there's a decline in the esteem of professions generally,
and I thirnk this arises from the larger numbers who are sntering
‘the orofessions; The greater access which individuals of al}
clesses have %o nrofessional peonls; the larger numbers of peopls
claiming tc be professionals. There are 130 todies in Fritain,
claiming to be professionsis, I agree with you that the unharoy
storiza on front vages of ledibank frauds and Lawyers defouliing
with large sums of ooney dcesn't help the vprofessicnzl imzge.

I think there is a general decline in the staius of the professional
man, I think it's inherent in tﬁe advent of great govermment
funding for the professiens, I think some of it is irevitable

and can't be avoided, though 1 would agree that the cases of
default are regreitable and do great damage to the orofessional
standing, '

RGBERT MOORE Do you think in the 1980s there'll 72 a chs ge in the concept,
lef's say of a Barrister in particular, if I've got it right,
let's say of a Barrister in particular, that instead of being
seen, in a senge, as partly standing at arms length from his
client, he does his best as an advocate, but he's meant to keen
nis emotional distance in a sensej he's seen as an officer of
the Court; he's expected to have seme degree, of, if you like,
social objectivity about what he's doing for his client. Do you
think that may be superseded by a much mere committed kind of Lawver,
who unashamedly espouses hiz olient's case, and unleas he does,

won't zecept the brief?
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MR. JUSTICE RIRBY  Well, of course there are some who say that the rules which Yourys

]

entioned are desicmed by the hams, i prevent esble lawyers '*’“ki;g"i'
. with vigour for the socizsl cavges of the disadvantaged. T Shink

there probably will be efforts for Lawyers and {or Doctora ang fuv.--.

other professionals to step outside the regime which has hither{,” 5

i
513
e

bound them, but T think it is important that the Lawyer's duty

te the Court should be reimined, because I think il's this +hg:

gives a certain xemove and dispassicnate assesament of the

lactg )

and of ihe Law and ensures that Jusiice zccording %o law isg done .

by the Couris. Don't forget of course, that $68% of the Law's
buginess is rot done in the Couris. Eut if that's what you're '
talking about, I think there will be public interest arlvocates', th.
will be deeply comzitted to their causes, tmt I think it's imogta_;-]_{
to keep the element of dispassion as well. _ - _

ROBZAT ¥OORE It's often struck me that even Lawyers whom I know, who have priVa’W: ;
if you like, quite radical political standpoints, are none-thé-lessl.::
quite conservaiive, professionally as Lawyers. And it does seep '
to me arguable that there's an unnecessé.ly degree of well, T
suppose, hypocriSy in that. In your experience, does that
strike any chord?

MR. SUSTICE ZIRBY Well I don't see that it's hypocrisy; It's simply that they wear - .
two nats. Like every other citizen, they have thei-r personal
and political views, they're forced ito have a politieal viéw by
the ~ompulsgery vote, but in terms of what they do in Court and
vhat they do in their professional life, they're bound by fairly
gtrict rules which have been egtablished over hndreds of yeara

in some cases, and I don't think they find that dichotomy at all

difficult. Many laymen wonder how it is that a Lawyer can defend §
2 peracn whom he knows to be guilty. But unless a iawyer dees -

defend mi:iliy people, then there'll Ye nobody to stand for the

guiity, ond argue theilr case, as they would, if they had the

skills and lmowledsze, z2nd it would mean that Lawyers were meking

decisions in their offices, that at the moment ars cade in

LT —
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Courts of Law and by Juries and Judres.

what's your own feeling ebout, well I suppese it's strairhi-
forwardly the future of individual freedom in the 198087 Arnd
in-go-far as it does survive, to Jook at it opiimisticaily, o
what extent will it be becamuse of the Legal Profession, and

what it might do?

Well, I think the Legal Profession in the past has been a dzubty
fighter, sonetimes of unpopular c¢auses, end I think that's a very
useful function which the training of Lawyers, trained in usholding
But I

think it probably is true to say that Liberty is under threat.

individualism, plays an important vart ‘o maintain.

Itts under threat from big government, biz technology, big Tuwiness
the vulnerebility of society, and I think it will be vital that
Lawyers and citizens generally, aTe alert %o these periis, 20
that they can see them and make sure that we avoid the slippery
rath into over-reaction, to dealing with these problems.

Just lock at some of the, I was going to say parashernalia, bub
sore of the symbols of the law that reinforce the idees in a Lay
mind, that it is something of a mystexy, and they may be small
things but I think they symbolise a lot.

What about wigs? Will Barristers wear wigs, ten years from now,
do you think, in Austrelia?
I thought you'd ask me this, Well, it's always seemed to =e to
be a minor debate.

Yes.

Of course wigs are now not very wmuch in use in say the industrial
areas, the Industrial Courts and Tribunals. VThey're no longer use
in the ¥emily Court; they‘'re not used by Judges sitting in Chamber:
hearing certain legal mattera. S¢ that wigs are on the way out,
And whilst I lnmow they upset scme people pu symbolo of a past time,
I really think there are much more important debates about the role
of the Legal profession, and the symbols of the Law, than the

wearing of a Periwig. 1 think that's a minor matter,
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TOBRAT VMOORT What ghout the two tier systiem of Brrristers, of Junior Barl‘istaf;
1

s? Do you think that division will survive?

[9]

and Q.
JUSTICE FIRSY Yes I 2o, I think it will survive under different conditisng,-

. =
Until now there's been a fairly rigid rule that a Sneen's Counéiiigf

has to be accompanied by a Junior. In a sense that's heep g Lk

form of aprprenticeship which has been paid for by the client, pyy -
in Zngland it's now been ruled by the Monopolies Commission thay
that's not to be 2 firm rule, and I think 23 2 firm Tule iifg

breaking down in Austraiia as well., I think it will be left 4o

the market to decide whether or not a case warrants two Barristew i1

or not and there are many cases wnich warrant two Councel,
£nd there is no doubt that the system of Jurioers ard Silks, Q.Cts, .
has been a system that's worked well for the trzining of the

successive generaticons of the Legal Profession.

ROBZET MOCRE Do 7ou think that the energy crisis will raise particularly

difficult or interesting problems for the Legal profession?

FR, JUSTICZ YIASY I think it will rzise trazmendous problems for sociedy. It will

add to the préssureé, which are unenployment, unemployment of ymmh}'g
and which the technolegical revolutions which I've mention-d are '! T
going to czuase, tut I don't zee any specific, particular issues g
which the energy crisis will cause for the law unless it be the :

h
litigati n of public interest issuss in relation to Uraniuvm

wining, and nztiers of that kind., I think that may be e matier
for the Courts and for Lav&ers of the future but I don't think....
ROEERT MOCRE Jet me tell you what I had in mind. I was quite intrigued by
sonething you said in one of your speeches that I was reading
ebout this., You were referring te Solar Energy and you mentioned
A that a consequence of this, as I undersantd it anywvay, could be
more interesiing and more profound litigation about the right to
‘sunchine, because it's no longer a matter of a tall building

blockin: out an amenity of sunshine; it's blockiny out ycur source

of powar, That was the kind of thing I had in mind. Would rou’

think of any other examples of thst kind?

MR, JUSTICT ZIABY We'l, 1 wag there referring to a report or a working paper of

the South Austraiian Law Reform Committee on the aquestion »f 4
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Solar energy, wnere it was estimated that by the turn of the century
we'd have about 16% of Austrélia's enersy needs from solar heat,

And it was suggested that the right to lighs, the Tight to sunshine,
access to the sun would become more izpeoriant. I think thet is

one issue, But you see the basic problez is, unless there is a
cause of action, unless there is some law which confers a zight,
then you can have all the anguish and concern in the community

that you like, but you can't bring it o a Court of Law o be
resolved according to law., Courts are not there to dispense

"palm free® justice; they're there to dispense justice accordin

to law, and it's therefore important to seaxen for, end find if

you can, any course of action whizch the law gives.

Well that raises the guestizn of standing, and in particulaz -

well I'd like to make it in particular o¢Tviously -~ the mazter

of c¢lass actions. T mow they're not gymonecmous but one is

subsumad by the other. Are there any general rules or guldelines
that you would like ic see governing Standing, which we now don't .
have? Would you like %o see if broadened in some way, to te

less restrictive than it is, or whai?

Well, the Law Reform Cormisszion has a reference o report to

the government on the question of Standing. OCenerally speaking
you've got to have some perscnal finarecizl or other similar

intimate gtake in a matter tefore you cen tzke it to a Couri.

They can'+t,they den't allow people to take matters to Courts simply
because they're taxpoyers, or simplr because they're citfizens.

That lan't sufficient interest o move the Court and the Commission
has put forward a discussion paper sugwestine that there ought to

be a liberalisation of this principle, in a time when public interest
is a more wolatile, active force. That discussion paper was generally
fuvourably received, but we haven't delivered our rejort yet so we're
3tiil considerings it. I'm interected to hear that you think it
ghould be widened.

Ch, T ralse it as a rpossibllity, that's all, What atout Class

B
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HOERRT NOORE Acticns, can we gschieve what they achieve in another way?
What 1s it, that makes thexs so worth discussing, worth a
reference fo weou?

MR, JUSTICY ¥IRBY  Weil in americea, Class acti ns have developed as a means
apgregsting lois of little claims-into one biz elaim. o that .

one person can bring a suit on behalf of many, who rechaps,

[~3

aczise of apathy or lock of funds or other disadv:mtagels,
wouldn's have broughi the case at ell. It is only an schian
a cause of acti-n kpown to ithe law, Wnere in other words therg
must be a legal case, which can be ageregated. And the eséen{ia
argument thait's pub forward oy proponents of Class Actions, ig that
here is a means of bringing %o justice people wno otherwise wouldgiy]
. - get to Couxt, Making Court deliver justice in a m2ss nroduceqd
way, just as problems are now wmacs produced, so tne Courts snenlg
ba able to deliver the remedy in a mass produced w=y,.
ROEERT MOCRE Isn't that, in a sense, a recognition by the law that society
has indeed changed? wWell, as you mentioned, i%'s o mass society. .
in more weys than one, and the law ought® o recoguise it and
dees in the case of {lass Action.
MR, JUITICE YIREY Well of course we don't have Class Actions yet in Ausiralia,
ROBIRT 0GR Yo, no. They have it in the States.

MR, JUSTICE ¥IRBY There have been abuses of Class Acti ms in America and oppsnents eI._:

them say, our Laws are sstablished non the premise that a lot of
people won't bring cases, and why should you permit one person
to rope into a case, hundreds and possibly thousands of people
who wouldn't bring the case? I think it's a maiter of Judgin
between these two competing arpuments.

RCB=AT !-‘,f»CP.E My voint really was, isn't it an example of, and obviously 1

don't have the technical legal knowledge of this, but an example

of , if you like, the law recognising social realities? That A
the community now, more than ever, no man i3 an island now, cne : !

conld arvgue.
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Weall, this is what the nroponents say I mean, it iz a Finely
balanced debate, because there is no doudbt that the rroogedurs

has been abused in the United Stetes, and T think snai whiot welve
got o do, is to find s procedure that isn't just a snitas 37
pickirg wp an American remedy thzt's worked over there, tui linding
a syswem that would be zuitable for cur situatisn, not least, our

rather different legal profession. In imerica, cluss acticns arve

fuelled dr the coniingency

geto a slige of the action,
generally regarded as & breach of uroiesaional etaics. So that
vwe've got to find a system which will fii into our legal envizomment
and isn't simply zdopting & system with all it's abuses, whizh has
been developed in the United Siates.

Conid I come back to the matter of the laymen's relasionshiz to
the legal professicn? Do you think there's a place for lay teople
to be on the various digciplinary bedies, or oither professicnzl

odies T,hat govern the legal profession?

et

!
Oh, T think that vattle's been foughi and won. think i4's now
t.:l

generally recosnised that 1

en

nt to ve taere, that the
vrofessional bedies in the pass were pretty good in dealing with
venality, with cor-uption, with the laking of morey from clienis
and so on, but tretty bad in dealing with Just DVeT'lDO]:C_..J a
client's indifference %o them, failing %o refurn phone calls and
the little things'ihat bring down 3he pood name of a profession,
So 1 tnink the move now is sitrongly afoot fo pubt layzen into
disciplinary and zrofessionil governing bodies generally, and the
quastion now is how @any, not whether......

Yes., Do you have any thoughts on he upys in which juéges are
arp~inted, and I must admit I'm notv ico clear on the mysteries
of that but I've got a rough idea T think. iny idezs on waiys
in wnich the Jaymen could be involved in that?  I'm avoldir:
here, 1'm not including Attorners Seneral, or politicians as

teins laymen.
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_hnd do you think they're adequate?

Well in the United States of course, in many of the 5%

ates,

Judzes are elected, and that's on the basis that the judici=zl gpy
is the thizd ars of

Zovernmant, tha

And that they should therszfgre

AT T S

te responsive t- the electorate. I think that is taking

democracy teco far. A% least it's not been our ftraditicn. And

generally sreaklp,, I think our system has worked pretiy weil,

namely that pecple are apbointed. They'*e apneinted by no-l tical

it by, A

officer, who often perhars apvoint them with all soris of hopes ip

mind but once apnointed, there is a firm iradition, dating 3450

HE

yeers of complete independence. fnd I think it's worked pretyy

well, and many Americzns look at our sysiem with envy.

Thare could bte though, couldn't there, in cases, a conflics

between tne independence of the judiciary and efficiency at least
of one or ¢

two members of it? I mean, who judiges the judges?

tag for that, but I won't struggie

There
must be a Latin through is.

Well, at the moment the position is, with superior Court Judges

that t<ey can only be removed by an address o the parliament and

Earemmrmppme S

by a vote of both Houses of Parliament of varying and sizeabie

majorities. Lower Judges a nd Magisirates can be Temoved by a

more pre-emphory means. DBut the history of our country is that e

I think only one judse has ever been removed in this way, and that \
before Federaticn, in one of the Colonies, and it doesn't therefore
harpan very often; where there are problems, other means, more

gentlemanly means are found to solve the problem and,..

I mean, the more gentlezanly
means? Do they do the job?
I think this is

to address

goirng to be a matiter that we're going to have

In the United States, for exariom, have

Judicial Commissiona which look at the skills, physical and
merntal health, competence

they

, other infizrmities of Judres, and |
its a sort of peer review and it may well be that we'll move to

sone form of review of that kird in the [uture, t'a not

really a matter I've given a great deal of attention to. Bus
I don't think in fairress, L&'s a matiter that's a great problem

in sur country if it's a problem at ail,

Ho, btut it ¢ mld hapren, conldn't i%, in individual irnstances,
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ALEERT MOORE there could be.....

MR, JUSTICE ¥IRBY It cruld harnen, end it has happened, but I think generailw
speakin:, we've been able in 2 rather British way ic sumddle scur
way through to a satisfactory solutian up s now. But ws tae
numbers of the judiziary expand, and as tho businessz of the
Courts increases, I think we'll prebably have to 2o down the
imerican path with some form of monitoring body which judges
the Judges. There's no inherent reason why they chould be
exempt. Judges, like any other husmen being, cen tecome i1,
Fentelly and physically iil, and this is T think, a probliem which
we'll have to address in the {uiure. Until now, we've puddled
through pretiy well,

ROBIRT MOOR Yes. We're talking a% a time, vhen, I suppese, you could fairzly
sa that if terrorism isn't on the ingreass, it's ceriainly more
widespread then it's been, and I imagine it's more likely to hanpen
temor-ow or the day afier tonorrow ithan we'd expected. Vhat
Problems does this- raise for the law? There could easily be a
prehty solid campaign for a Law and Order s+ance ir the community,
unders=sandably, but that raises hroblems too doesn't it?

MR, JUSTICE XIRBY I {hink the great oroblen iz keeping our zznse of balence.

You see, in Uruguay they had a democrécy. It was one of the
few in South Amivica. and then they had the problem with the

; Tupermaros. As aAresponse to that, they sraduzlly introduced the

: paraphanzlia of the Police State, Thone tapping without judicial

warrant, detention without irial, limitless questioning, and slowly

but aurely they dismantled the democracy. They beat the Tuperzaros
but in the nrocess, they destroyed the seciety which they were

' ) seaking to uphold. And T think we've got to lace quite sauarely

: and brutally the fact that there is a price tag to a liberal

western democracy and theprice tag is that some vicious, wicked
- penple cet away, And I think it's clear sirhted recommition of tha!

fact which will be the best protection of our form of society
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Thinking ahead to the late nighties, presumably, how would ;
the law cope with the landing of a Martian on earth? Wonld '?
such = thing be recognised as a natural person, a legal versar,
or what? I mean, are people like yourself thinking about tha+

kind of - extra-terrestrial, or whatever the word is, jurisdiction?
I have so oany problems on my mind of an eextnly kind, that I havepry |
turned my attention to the problems of Mars. I think there zre

enough probliems here on earth, thouzh I think it's probable %nat 1

if sucgh an extroardinary event cccurred, that many of the problems
which we heve on earth would swuddenly disappesr, and there would
be a strange unanimity. There'd be an enormcous force for Lew

Reform, I shoulid think, to get done those things which had been

lef% undone, but it's not a problem which i high on ny caleniax
of attenvion.

(FACE5 OF THE RICETIES TEEE)

Mr, Justice Michael dirby. Chairman, Austrzlian lLaw Reform

Corzission.
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