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INDUSTRIAL RELATIONS : WHERE ARE WE GOING?

-+ i+ ..The Hon:: Mr., Justice M.D.Kirby ##

INTRODUCTION - =~ -0 .- o S .

The customary'tole of a judge ina foruw such as this is
Eairiy"htréﬁghr‘fcrwafd ‘He should be presentable, grave, eloquent
and thoroughly 1rrelevant-' “He 454 decoratlon, "2 bauble fo dazzle
the crowd after whlch ) llke the good sthool boy in days gone by, he

~  must be seen and not'heard. <77 7 T AT AT e
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Being a reformer, I am allowed 2 certaln degree of latltude;
but not much. T w1ll try to 1dent1fy some of the major themes that we
will have to come to grips with. Howaver, 1 emphasize :hat the views
expressed are my gwn, I am currently on’ leave from the Conclllatlon
and Arbitration Commission. I follow, of course, the great debatgs
which are settled in that forum. But any cpinions T express must not
be attributed to my colleagues, whe have enough problems without my adding
te them. I will resist being a mere decoration. But the price of this
judicial adventure must be a recognition that my personal views are not

encitled to any more respect than the mext man's.

CONSTLTUTIONAL REFORM

We are. going through a period of severe economic downturn.
Plainly, governments are held responsible by the electorate for the
state of the economy. In these circumstances, if things get ;ﬁrse, indeed
if they do not get better, one can clearly understand the yigd-deﬁeloping
that the present harness imposed by the Constitution is unsuitable for

modern times.
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The result of thig "harness" is that although our economy is
now basically a national econcmy..and.although con;rol;oﬁwtaxation has
caused citizens to look more and more to Canberra for éconbmic‘énﬂ social
direction, the Commonwealth Government must work ifs economic will within
severe constitutional limitations. In a number of critical areas,it can

influence policey oﬁly inairectly“h-

"The Prices Justificaﬁion.Tribunal.oversées the advancement of
prices; the Restrictive Trade Préétices Tribunal concentrates
on enterprise competitiveness; the Industries Assistance
Commission influences’ the industrial structure and tariffs...
the Arbitration Commission essentially confines its attention

to indusirial relations and wage settlements...and so on". 1

In these circumstances it is not surprising that the Commonwealth Attormey-
General should be called upom to comsider the powers that may exist undétr
the corporatithPOwer to deaiﬁwith-wages and prices. Equally unsurprisihg

is the demand &n the part of the-Opposition:for the Commonwealtﬁ Government

to be a:ﬁéd-with‘consﬁitutional power to deal generally with prices and

incomes. T e me L rmip e Al

At the moment, within the sphere of industrial relations, there
is no escaping the tight restraints imposed by the Constitution. Leaving--
aside the cotﬁorations pover and the Commonwealth's power in resgectvoii
its own employees, only by the conciliation and arbitration of interstate.
indusfrial disputes can the Federal Comﬁission exert its will. Only as.te

the residue can the State Commissions do likewise. -

As Mr. Brocks will point out, imaginative things are being done
by the Federal Commission as an_informal cogciliator. The realities of -
industrial life are often less depressing than their appearances.  But--
there is no getting away from the limitations which exist and will continue
to exist while the principal vehicle for determining incomes is a curial
body armed with strictly limited powers. As we approach the twenty-first
century and face up to the problems of a complex national ecomomy and-
sengitive industyial relations it is clear that wmore and more of our
fellow citizens will ask whether the compact of the 1890s allows an
adeéuaﬁe institutional framework within which to solve the countty's .
economic and social problems, including the problems of industrial .

relations.
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of course, we cannot solve this problem 1n the present Torum,

However, it is lmportant that e should not Just.ac ept wlthout question

) i

the bllnkers and bridles of the Constltutlon._

:They should be kept under
constant review. All of our 1nst1tut10ns, including the 1ndustr1al
tribunals, should be ]udged agalnst the economic, social and human problems

that have to be solved in cur society.

INDUSTRIAL DEMOCRACY T

T . - B e S e, PO

The second major issue that wlll have to be tackled is industrial
democracy. It is 1mportant ta put thls movement 1n its hlstorlcal context.
In the nlneteenth century pover and authority relationshlps in society
changed. We a:e now wltnessing 51m11a: changqg. The industrial sphere
and industriai ;olations cannot oe-qoarantiﬂéd fromuthe;e-changes.— One

attribute of the thange is variously desétibed as "worker participation”

or "worker management“ror ”jbint conéﬂlthtioh" " This ‘is an intérnational

movement in Western economies which 51mp1y reflects the -demand of citizens

[ it

in a free soc1ety to secure an ul

ate: say ‘Tt decisicns “that control their
lives.  Just as the property franchiéé'dié&ppéaiea'from political institurio
against much prosition, éimilgrly I believe we will see the property franchi

disappear from. corporate institutions.si

‘Thée préci%é”}oa&;ﬁﬁiEhollhtﬁkéhtoﬁéragfﬁiﬁﬂh%tfiéihﬁémocracy? is
not at all clear. The pace at which we will pursué the. goal is.equally’
obscure. What is important is that we_ﬁhculd'have a fairly clea® idea‘of
the forces that are at work. I am fully alive to the resistance -that
presently exists to the notion of worker participatidn at Board levels and

of the problems which this =motion will inevitably produce. ,

One of the major stumbling blocks we have in Australia in dealing
with this international movement is the limited powers of the Commonwealth
te enact laws dealing with corporations. It is heartening té see the
recent anpouncement of agreement between the Commonwealth and States for
a fresh attempt at uniformity in this area. What is truly frightening
I suggest to you,is the prospect that different jﬁriédictions in different

States would tackle the question of worker participation and board compositic

. in different ways. One could imégine the confusion which would arise if a

board of directors of a company with nationwide operations had to be
differently comprised in the eight major legal jurisdictions of Australia.
Yet, if we do nothing as a nation to face up to rhe problem and seek to find

Australian solutions to it, that is what will surely héppen. One or more
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States will go it aleone.. It will be expensive to unscramble the omelette

once different: attacks are nmade, State by State, upon the implementation of
worker participation. . '

The Commonwealth M:Lnlster for Employment and Industrlal Relations,
Mr. Street, suggested in October last year that schemes of partzclpatlon
which bring employees into the-decision maklng process and allow them to
ghare in the ownership of the enterprise could solve maoy of the

industrial relations problems now confrenting -Australia. This is what

- R EE .

he said —. - -
8

W

"The' commltment of the 1nd1V1dual o h1s wark is 11kely to
be greater when he is a stakeholder not only in terms of
_his employmentfwages contract but where he also has' a
stake-holding in its ownershlp and reaps rewards accord— . s

1ngly. Inltlatlves in the area of work reconstructlon,

.

departures from our 1nher1ted management methods

We must remove the bllnkers of our past approach. to 1ndustrial relatloES
end see it as a much broader fleld than- the settlement of a log of claxﬂs
in an industrial tyibunal.... It will probably be 1mp6551b1e to look to the
industriat tribunals to solve the questlons of 1ndustrlal democracy. }%ese
are. almost certainly matters beyond their legal and constitutional power.
There are positive disadvantages of attempting,to simply "muddle through"
this issue. It dis. an important international development which commands

a ratiomal, Australia-wide approach. It 1s in part z problem of the reform
of the law. Much more fundamentally, however, it involves a treform Of -
attitude, some of which may have been encourage& by the adversary processes

of the arbltratlon system. T ' .

QUALITY OF LIFE : s

Just as the "industrial democracy™ movement is a partial -

consequence of the higher standards of education in our society, the

rising levels of affluence and the changing power structures, so, I belleve

e

we must understand the new focus of interest which will be givehﬂto

industrial relatiomns in the last quarter of this century. Whereas in t
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past, 1ndustrlal trlbunals have settled dlsputes about wages and basic
conditions, the disputes of the future are llkely to expand to matters
that are mot so susceptible to arbitral resolution. The role of unions
is certalnly still evolving. Their interasts are clearly expand1ng so
that they now ask - 4 i

"What's the use of wage riSES‘an& increased leisure time

if you don't have the ‘mearis of en]Oylng them,_1f the social

system 15 1nadequate, f the air 1sn t flt ‘to breathe, if
2

we don't know how usefully to fill our leigure hours?”

It is thls feellng whlch has produced the so- calied green bans and
other’ crises that are so difficdlt to “solve but which are llkely to
increase inznumberf """At the momeﬁt,;negotiationsand Rbyal Commissicns
apart, the best’ Fhat ¢an be done is to Brlng “the partles together in

the industrial trlbunai in the hope ‘that their confr0ﬂtat10n wlll produce

a resolution. Again the institutional framework is strained to deal with

D TP TN S
contemporary problems. Yet we "have no other “jnstitutions and the problem

will net comveniently ‘go-away. ''.F - vhD o D0 e T : )
wereriey T RaAn hooaekgl ament
CONCLUSTONS ... ©v - arssaina. .. PR OMEGDLLE s 2l Lmpos e
=%, This Forum assembles at 4 cFirical and difficilt time in the
economic history of Australia: The participants will instruct and no

" doubt agitate us. I have suggested some of thé major questions which we
have to face up to. Fundamentally, we must ask whether the constitutional
framework within which we are solving the nation's industrial problems is
still adequate. Constitutional introspection has become something of a
national fad of lace. There is no reason why the industrial and economic
powers of the Commonwealth should be immune from this scrutiny. " On the
contrary, there may be particular reasons for giving these powers careful
measurement against contemperary problems, including the problems of
industrial relations. Secondly, L have suggested that the movement for
industrial democracy and worker participation will have to be faced up to
in Australia. Seen in its historical context, some form of “participation”
is bound to come. The disadvantages of a hotch-potch of State laws on the
structure of corporations is a spectre which should move this country to a

major effort in corporate law reform. We should tackle this issue in a
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natienal way and avoid the tremendous disadvantages which diversity of
ans would present..- Thirdly, we should realize the changing focus of
the iﬁtefests of unions and particularily in the light of the limited
cazpacity of present institutions to service:those new interests. The

great merit of the arbitration system has been this capacity te assist

)

in the resolurion of disputes "in a low k;y—way ... 45 @ routine business"
keeping tontroversy within limits and handling it without passion, The
problems for the future may not be susceptlble to this form of resolution.
How will disputes affecting WQrk environment, quallty of life, greenbans
and se on be resolVed? Are we to return te the rule of power alene or

can these issues be resolved in generally peaceful and rariomal ways?

'This Forum should provide all of us with tlie opportunity to -

consider these and other fundamental quéstions.-ZWe will neot provide all
of the answers. But understanding what the problems are is the beginning

of wisdom. = = = &7

FOOTHOTES

* Text of a speech -delivered at the opening of a Forum conducted
by the Australian Institute of Management, N.8.W. Division on
28 Mirch 1977 at 2.15 p.m.
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An expanded expresgion of the author's views is contalned in an
article " New Challenges for Industrial Relations: Can we Muddie -
Through? to be published in a forthcoming issue of The ourﬁal :
of Imdusirial Relatio#s. i -



