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“NTRQDUCTION
My talk today covers a wide area. But my purpose may be stated

" shortly: I wish to show gemerally the importance of an undevstanding and

justification of benign diserimination and specifically the 1mgp;t§nce of this
Wunderscanding to the application of the criminal justice System-fo--
traditionally oriented Aboriginals.

To acéomplish my purpose I have canvassed what I see as the law's

role in the elimination of racial discrimipation. In addition I have— -

attempted to describe society's interest in the elimination of racial -
discrimination.

The problems faced are pargantuan ~ all I propose to do is raise issu

I. PROﬁLEM WITH DISCRIMINATIUN

Aus;raiia has been.slow to deal with the problems of discrimigation.
We have too often looked_outwaiﬁg to overseas to view problems without
examiﬁiﬂg ourselves. Aboriginals, migrants, women, the poor and the indigent
will tell wus thgp our spciety does not ﬁroy;de-the necessary preﬁonditions
for Australia teo live up to its egalitarian i&eals._ Examinationsof this kind
are paiﬁful but absolutely necessary. Recent years have witnessed a
willingness this self cétﬁar#is; today's seminar,is an example of this
consciousness faising. ‘

-

Discrimination

.If is often said that the problemé of diseriminatiqn are for the
altruistic amongst us. Discrim;nation is somthing we can live with; someﬁhing
we can remedy when our society can convanie%tly allocate its resources to the
task. I completely disagree. The elimination of d{sc;imination in our society
is imperative. The maintenance of our society demands that we vigorously Uprk

to this end. Discrimination has deletericus comsequences both on the individua

suffering from it and on society imposing the.discrimination. This is well

put by Bonfield :-

1. The paverty situation of Aboriginals is Documented in Commission
of Inquiry into Poverty : Poverty in Australia. Ist Réport.



"The deleterious consequences of a society's failure to
assure all its citizens this equalitﬁ-of‘opportunity are
many. Féf:ﬁﬁe minbriiy\éédup member who is discriminated
againsf; it means antarbitrary and unjust refusal to allow
him to fully develop his potentialitics, and share in the
fruits of his society.. Such people find that even the
basic‘necessities‘bf life are unusually difficult if not
impossible to obtain. In-addition, whenthe members of
a particulatr minority group, sqch_gs negroes, are dgnied equal
access to the resources of the community, thev are étamped
with a badgé.ef caste,'of uhwéfrﬁntéd iﬁferibiitj, which
they have every right to resent. Such treatment cannot

-help but cause ill feeling among the 'outcasts‘ dampen.
thedir motlvatlons and ambitiom, and create an attitude of
discouragement. Such treatment also subjects members at the
excluded"group'to freqheqt humilfaticon, inconvenience,
degradation, and addeg expengés not suffered by other persons

in the soc1ety

The communlty as a whole also suffers from the absence of equal
opportunlty for all. It 1Dses the contrzbutxﬂns that ‘might

have been  made by minority ‘groups excludeé from the main-
chamnels of 1ts activities, and also the full potentlal of

a market which waul& otherwise be in a better position to
purchase available goods and services. In‘short, discrimination
retards the growth of the economy. It leads to 4 dismal and
distressing squandering of human rescurces. It does not allow
many persons to fulfil their economic potential, thus making the

. ne
community as a whole poorer.
Beyond our national interest Professor W.M. Reisman of Yale has agrue
that the elimination of raC1al dlscrlmlnatlon is necessary for the "maintenance

of minimum world order'". He contents that :-

2. A. Bonfield, “The Role of Legislation in Eliminafing Racial-
Discrimination" 7 Race 102 at 107, 108 (1965\




"Paace in the sense of ‘continuing expectations shared by all
peoples that public ordatr will Gié 'maintained by noneccercive
‘means and that “the’ structurés of’ public order will be

responsive to'the legitimaté demands of human beings, necessarily
rests on a co—erdinate expectation: that public order structures
seck the inherent worth and dignity of all men. and are

" . . : s 3
to secure the realization of these values."

This statement must apply even more strorgly to the domestic situa
It seems clear to me, interpolating from.Professor Reisman's policy oriented

language, that for our society to function without fhe application of

freedom restricting methods and to be responsive to the demands of our
citizenry that our laws must reflect the "inherent worth and dignity of all me

Discrimination is a basic denial of the "inhérent worth and digaity” of men.
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I1. THE LAWS' RESPONSE

Society is‘qdntrolled and regulated by many factors. For
instance, common understandings and expectations. The law is but one of these

facrors. It is“however, the most important ‘téol at ‘society's disposal for
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coercively fegulaéiﬂg it. Wﬁétlrp

e s e apga b T E e . .
le can the law paly in eliminating racial

diserimination? It has been denied that the law.as it operates within our

4 . ‘ .
present system can do very much. Others-have been more sangulne.s I de not
want to say more about this controversy but that it is common ground that the

law has an indispensible role.6

3. W.M, Reisman, Responses to Crimes of Discrimination and Genocide :
An Appraisal of the Convention on the Elimination of Racial
Discrimination, 1 Denver Journal of Internatiomal Law and Poliey
29,40 (1971). Reisman forcefully points out the internarional
dimension of racial challenge to the Raecial Discrimination Act.

4. B. Kelsey, A Radical Appreach to the Elimination of Racial
Discriminavion. ] U.N.5.W.L.J. 56, 71 and 72 (1973).

5. 8ee Bonfield "..." op.cit.’

6. See Bonfield, '"the law with reactive, physical, moral and economic

force .0f the State behind it, in fact a highly efficacious and
demonstrably successful means by which to contrel behaviour" at p.



IEI; THE AUSTRALTAN iEGAL'RESPONSE TO RACIAL DISCRIMINATION

ﬁntil recently Aus;rq%@ais'performance in tﬁé gl@ﬁiqa;ion of racial’
discrimination,-in the iight of the ideals of this-country, has been dismal.
Aboriginals have particularly suffered; their land has been taken, their society
has been dgstroyed.7 7A£ cné‘gime we baskeé in the coméo;table notion that cur
"aboriginal problem" would }ite:ally die off;v“ﬂhité Australia deserveé littie
credit for ;he hon—fﬁlfi;lhgnc of this predig;?on.

In regard ro othey disadvantaged groups, Mr Grassby will know of the

. : 8
very real discrimination suffered by many migrants. - .

(a)’ Precedents B N
?hé Common.iéﬁ has proved a poor champion in protecting people'from
discrimination.9 Somé nations have seen salvation by entrénching a Bill ef Rights
in their Constituﬁions. The United SFaies experience demoﬁstrates that this is
not a panacea. The Civi; WaruAmendments, the 13th, lﬁth a#d'l5th of the U.S.
Constitution,, did not prevent a widesp;ead, legally:enforced system of
;egregation in the South of the United States; a system which received the

imprimatur of the Supreme Court in the Plessy v. Ferguson case. 'This case

was not overruled until Brown v. Board of Educgtion of Topeka in 1954.
However, éince that case these Amendments have enabled the Negro to accomplish
major changes in Emerican society.

The possibility of an entrenched Bill of Rights in the Constitution
has been raised from time to time in Australia.lo Indeed the following

section was suggested at the time of Federation

C.D. Rowley, Outcasts in White Australia, Passim.
8. See Sackville Report : Law and Poverty in Australia

9. See Lester and Bindman, Race and the Law; Dicey '"Now, most foreign
constitution makers have begun with declaration of rjghts. For this
they have been in no wise to blame".

10. The first suggestion was before the Constitution came into being. Inglis
Clark, an architect of the Constitution, pressed for the following clause
which was adopted in the 1891 Draft, Chapter IV, s.17 -

"4 state shall not make or enforce any law abridging any privilepes of
citizens of other States, nor shall z State deny to any person within

its jurisdiction the equal protection of the laws". He later suggested
a more elaborate hold-all clause :— {see p.22.23.).
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“The citizens of each state aad all othar persons owlng
alleglence to the Queen and re31d1ng in any territory of the
Commonwealth, shall- be c1t1zens-of=the‘Commonwealth, and -shall -
be entitled to all the priviledges and immunities of the citizens
of the Commonwealth in several states, and a state shall not
‘make or enforce any law abrldglng any perlledge or immunity

of the- c1tlzens of the Commonwealth; nor shall a sta te deprive
any person of.liﬁe, liberty or property without due process of

law, or demy to any pe:son w1th1n its Jurlsdlctlon the equal
BL: R : :
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protection of its laws.

It is worth notimg that a major reason for rejecting this provision

. waS'to'lééye"in,tact existing discriminatory.laWs. Under these laws the rights

of ChlnESE and Toloured aliens ware sevezely Trammelled.

“(b)  Course Adopted

There is a middie course between leaving matters in the hands of the

. . B Lo .
Common Law and having a Constitutional Bill of Rights. This is to enact ordinmary

legislation to alleviate aﬁpé%ehﬁnﬁfébléﬁé;*'Tﬁis is the Ecursé'which has been
P ST SV P IS E et L e Ty Teme v -
. adopted in this country. @

The leglslatlon whlch 1mmedlately comes to mind is the Racial

Diserimination Act, 1975. This legislation is to be distinguished from a
constitutionally enfrenched Bill of Rights because it.can be amended, or repealed
by ordinary Parliamentary processes. The Human Rights Bill would have shared the
éame characteristic. Although this Bill has now lapsed, the Attorney-Gemeral

in a spéech to Women La@yers on Friday, 11 June indicated that the Government

was now looking into the establishment of a Human Rights Commission. Oné of its
tasks would be to review proposed legislation from the point of view of human

rights. Such a body'could perform a valuable service in this direction. But

the Law Reform Commission itself has an appropriate funetionm here. v
I1. La Nauze, "The Making of the Australian Censtitution (1972)
at 165.

12, . Act No.52 of 197S.
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Other legislation concerns Aboriginal Land Rights. This is a major
advance because ©f the importance of.land fo the Aboriginals znd the harnessing

of the land so that some maf escape the yoke of depenﬁence on the wh%pa

m,an.13 On an extra-legislative basis the Committee on Discrimination in Employment
and Qccupation has done a valuable job in the employment situation: perhdps |

the most difficult area te rid discrimination of, but the most important for the
. R TS Seomr .

. , . 14
person discriminated agaiunat.

IV. THE INTERACTION OF REAL AND BENIGN DISCRIMINATION °

The Racial Discrimination Act, 1975, is legislation designed to give

access to redress. Amongst other things, it proscribes activities which are
racially discriminatory. It does mot purport to give minorities rights which
would not be available to other citizems. It purperts to ensurethat no barriers

are maintained or raised to deny access to power positiops in our society:

FLSET RN 0 FRiRF Afr STl

positions which are no basically the‘pfovince of the white community. To be

distinguiéhéd‘ffém‘éncﬁ "ac;ess—giving" lgéislation, iérlegisla;ion granting
positiﬁe benefits.to-a minority éroup ﬁot given to the majérity'group. Lahd
Rights legisliation is an.example of this. This legislation is often
designed to provide the nécessary environment so thaE people who have been

diseriminated azgainst in the past can take full advantage of the "access

giving" provisions of the Racial Discrimination Aect. What is the use for

instance of giving equal access to Aboriginals to enter law school, if the conditio:

prevailing in society prevent most aboriginals from finishing High School?

13. Aboriginal Land Rights (N,T.) Bill, 1976 (introduced 4 June 1976);
Aboriginal Councils and Association Bill, 1973 (intreduced 3 June 1976).

14. See the lst and 2nd Annual Reports of the Natjonal Committee on
Diserimination in Employment and Occupation. 1973-1974: '"Towards

Equal Opportunity. in Employment. 1974-1975 : "Equality in Emplcyment”.
The Committee was established upon the ratification by Australia

of the International Labour Organisation Convention No.lll. The
National Committee in both its first and second reports expressed
concern about the lack of use of the Committees by Aboriginals. The
National Committee has attempted to bring the Committees to the
Aboriginals through the vocational officers of the Department .of
Employment and Industrial Relations (p.13).




it seems to me that beth types of iegiél&tidn are necessary-

ih’;”way the Racial BDiscrimination Act_ié'legisiéping for a more perfect

- - . . P ot B

ciety than we have; positive legislation, social programmes

are NeCesSsary to

. bring minority groups to a base level.

The Racial Discrimination Act, wisely provides for this type of

lrﬁdsitive legiglation. It provides in section 8(1) ﬁhatﬁParé L1 of the Act

does not apply to the application of "special medsures to which paragraph 4

. Cren e . e e as .

'Adf“Article 1 of the Convention applieé". Without going into.the exact werding,

the section provides that tﬁé';ype of positive program discussed will not fall

foul of the Act. Parliament .recognized that to €liminate discrihination
‘positive programs of benign discrimination would b§ necessary.

The New Zealand Race Relations Act 9 includes aibroad,pfqvisiun~
.exempting from the effect of the At any activity which otherwise constitutes
a breach where it :— . T UTmmmmemmmm oo mmw
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"(a)} ... {I)s done or omitted in geod faith for the purpése of

. asaiéfingﬁbr'advan&iﬁé“ﬁarﬁiéula§Lpéfgﬁﬁsuér'éfoﬁpsﬂoé pefééﬂé
or persons of a particdular ‘rack, ‘coleur, or etshic or national
origina; and

(b) (Where) groups or persons need or wmay.reasonably be SUHPOSEd
to need assistance or advancement in order to achieve an egual

place with other members of the community.

Code do not include any such general provision saving the operation of the

respective Acts in situations conferring benefits.

V. THE NEED FOR BENIGN DISCRIMINATION

The United Kingdom Racg Relations Acf} 1968 and the Onrario Human Rizhts

‘Benign discriminationl5 may be defined as discrimination of a kind which

15. Benign discrimination has recently arisen judicially im the United
.States. In De Funis v. Odegaard 82 Wn.2d, the plaintiff, a white

of Law. The contention was that the program gave some preferences to
minority students over academically better qualified candidates and

,accordingly that this violated the equal protectien provision of the
l4th Amendment of the U.S., Constitution. The Supreme Court of

Unfortunately, the Supreme Court (U.S5.) did not decise the peoint.

challenged the admission program of the University of Washington, School

Washington held that the program was not viclative ef the l4th Amendment.



confers benefits on a group usually discriminated against in a redl sense.

It is-often stated that discrimination whether it.is real or benipn
is per se bad: It is said that the law should be completely "cqlour—b]ind".l6
Gareth Evens has- said -

n

... complete colour-blindness is not necessarily a good thing, any more

than ‘age blindness or sex blindness or handicap bIlindness

are-alwa?é=gbod'Fhiﬁgshfi3;“‘ I

'”"'In'oﬁhé?‘&dtds, would any'of us'céﬂfénd that old agé pensions and
suhdnfsTfo“ﬂéhdibépﬁEd children were discriminatory, zod ﬁef se bad?

In answéringithe contention in relation to'AbdriginaIS'Deah Wootten now
.MrﬂJustiﬁé“wUBttén”df“EhE“N.wa. Supreme Couri, eloquently stated .=
“fﬁiswargumenfwseeksﬁtofperpetuate the:effects of past
ﬂéndicapsito*tbe‘advantége of those. who did not suffer
Lhem+;%Eoz,the”¥ast,ISD;yearé,Ahpriginals have ‘suffered. .
enormous handicaps in Australian society by comparisen
with whité;, commencing with violent disposéession from -
their land and destruction of thelr social fabric, and
coﬁtinuing_;hrough‘various forms of legai, social and
economic discrimination. It would be the height of -
hypocrisy for white Australians now to $ay‘te Aborigines
that from here on the race must be on equal terms, without
taking into account the 180 years start which white
Australians have given themselves. This is particularly
unfair when one considers how much power, prestige,
éffluenée and education in the white community has been
built on the ekploitation of land from which whites ousted

blacks.18

17. G. Evans, Benign Discriminatien and the Right to Eguality,
6 F.L.Rev.26,33 (1974). .

18. Statement before the Senate Standing Commitiee on Constituticnal
and Legal Affairs. August 1972. Commonwealth Parliamentary Papers-
Senate.




Benign dlscrlmlnatlon when applled to racial or ethnlc groups
. eroontee R .
usually results in a strong majorlty group backlash. This is not a phenomenon

alwavs confined to the bigotted but can be observed also amonpst some of the

“more enlightened. I agree w1th Gareth Evans that this response can be
. , .19 . . - . . ;
attributed to three attitudes. First, a feeling that discrimination in favour

o6f a group is individually vnfair. A white who misses out on a University
;ﬁlace because of an Aboriginal has been given preference will naturally be

‘éhbictered. He will plead that it is unfair that he should suffer in order to giv

an opportunity to an Ahor1g1na1 when personally he is not gullty of racial

dlscrlmlnatﬂon.
- A second reason is that benlgn dlscrlmlnatlcn may be overlnclu51ve,

“'1i;é;, it may 1;?1¥de Agor1°1nals who are well off and do ot need special
‘Fﬁiivileges granted. .
A. third reason is thét benign discriminaticq may be underinclusive
“in that it does not include-in the group advantdiéd -othéers who are as badly offf
LTﬁeré are undoubtedlf some whicegjﬁg; a;; ?éléiéadvgntaééd as;ﬁbqriginals.
* This group may well argue that 911?35‘.‘%90 should be :éffc.%sie@.té?. advantages given.
“to the Aboriginals. 1 expect that ‘argiments faiséd in the initiatives,beihg
taken by the Government on Aboriginal hoﬁsing-will xie;d to this cla;sification.
I do not want toe discuss these criéiéisms of benign discrimination.
Gareth Evans h;s ;bly done this. T think the eriticisms can best be countered
by pointing out that the most we can hope toraccomplish is substantial
justice; perfect justide in chis imperfect world of limited resources does
not exist. Benign discrimination programs are designed to give suSstantial
justice, not perfect justice. It seems to me that an understanding of this

classification would aid in clarifying the thinking of many who now ecriticise

benignly discriminatory programs.

19. G. Evans, Benign Discrimination and the Right to Equality, op.cit.
at 43,44,
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VI. DISCRIMINATION IN THE ADMINISTRATION OF JUSTICE

Discrimination in the aﬁministrétioﬂ.of justice poses difficult
problems. The Racial Discrimination Act, 1975, sections 9 and 10; make unlawful,
inter alia, discrimination oa the basis of race, colqur or national or ethnic
origin, in the administration of justicé.zo

That discrimination a?ainst Aboriginals exists in the criminal
justice system was forcefully pointed out byAElizabeth Egpleston in her
path-finding work in this area.?l - . -

Thg Sackvillg Report on ?overtyzz contains a study of "Bisaqvantaged

23 The felévant Part is divided between "Miprants and

People and the iaw".
- the Legal System" and "Abofiginals and the Law". The stuéy shows_ciéérly the
discriminatory aspects of the administration of justice as applied to these
groups. The'diSCrimfnation runs from’ the initial contact with police, in respect
of the criminal law to the mature of courf procesdirgs.
Kustralia is not aloée'in havipg(the criminal justice apply harshly

in respect of aboriginal peépl'es'.'z4 "It iéﬁgénerallf in thé'gfiminal justice
system that it is most visible. However, other areaslgf lauw also can work fo

the disadvantage of Aboriginal peoples.25 . .

20. Note that s.9(2) refers to Article 5 of the Convention on the
Elimination of All Forms of Raecfal Discrimination. Article 5(a)
reads: "The right to equal treatment before the tirbunals and all
other organisations administering justice. This discrimination as to
this right is expressly prescribed." '

21. Elizabeth Eggleston's Ph.D thesis on this area has now been published :
E. Eggleston, Fear, Favour or Affection, A.N.U. Press.

22. - Law and Povert& in Australia, 2nd Main Report, October 1975, Commissione:
Professor Ronmald Sackville.

23, 1d. Part IV.

24, The Report of the Law Reform Commission of Canada, The Native
Offender and the Law,- 1974.

25. See Background Papef of Law Reform Commission of Canada, Family Law
and Native People, 1975. See Generzlly, Aborigines Human Rights and
the Law {ed. Gardl Nettheim) 412-480.
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Migrants too suffer from the administration of justice in our courts.

Mi-GraSsby has pointed out, fo: 1nstance, the dlfflcultles encountered by
lgraﬂts wha have 11ttle oY no command of Engllsh often it. seems justice is
enied them. T aanowledge the problems faced by mlgrants but I wish to confine

—mj concluding remarks to tradltlonally oriented Ahorlglnals; those Aborxglnals

- i .- . B . e .. 28
.who still live within a tradmtionalsystm%7or motlvated‘by traditional bel:.efs.2

THE CASE FOR BENIG“ DISCRIMINATION IN THF CRIMiNAL JUSTICE SYSTEM

The Aborlginal Szgtem of Law

~w o 0

In a case; Somerimes seen as-'the hlghwater mark in the denial of °
I,29

:Abbriginal'ﬁiéﬂtg, Mt Justlce

KRR

-Blackburn of the’ Vorthern Terrltory Supreme Cnurt recognlsed ‘that "mativés had

- e VhenoeenEo o e
'festabllshed a subtle end elaborate system of soclal Fules and ‘customs which was

- [ [, vy B B

.hlghly adapted to the country in hlch the peopl 11ved and Whlth prnvtded a

-"stable order of soc1ety remarkably free from the vagarles of personal whlm or

- influence. The system was recognlzed as obllgatory by a 2 definabie community of

26 See Sackv1lle Report op. c1t 216~ 2&3.

27. Professor Elkln.lﬁ"The AustFalian Abor;gines - How to Understand Them"
3rd ed. (1954} identified four main groups of Aborigines. The firse
group consisting of several thousand full-blbed remain, livingall or
part of their time in their former tradltlﬂnal, semi-nomadic way,
mainly in Armhem Land and the West

The second group c¢onsists mainly of full-bloods, who live -or work on
stations or around towns and mines. “Though ... relatively detribalized
they still speek their own languages and observe as far as possxble their
social rules.'

A third group is made up'of full-blood remnants and part Aborigines
scattered- and completely or almost completely detribalized. N

A fourth group consists of wholly mixed bleods, mainly quadreon and
lighter. These are usually assimilated in one way or another in
urban life.

€.D. Rawley differentiates between traditiomally oriented Aboriginals
and fringe and city dwellers, by treating the two groups separately;
the former in "The Remote Australians", and the latter in "Outcasts in
White Australia".

ﬁy concern is basically with the first two groups, although there may be
some instances where Aboriginals in the third group may commit an offence
by following traditional customs.

23. The Sackville Report. op.cit. at 280 describes some of the particular
diffigulties of "Tribal Aboriginals'.

29. See Nettheim (ed.) Aborigines, Their Rights of the Law. op.cit. at BSEE.



Aboriginals which made ritval and economic use of the areas claimed (i.e.,. the

Gove Peninsula). Accordingly, the system established (could be) recogrised
as a system of 1aw,30

Thus, the starting point is that Aborzginals with a traditicnsl

r
system do have binding customary laws to which strict adherence is demanded.

It was into & well-developed, pre-existing system that English Common;: Law

intruded.

(b} ‘The Application of the Engligh_Criminal Just;ce Sv§t?m

_ There are many cases demonstrating thé-:aisastrops applicapioﬁ of
the English Criminal law to Acts of Aboriginals which have been done pursuant,
to customary law; where an act regarded as a miﬁbr_infringemen; of customary
law would ﬁe-trga;ed as grave by the Common Law. éihe 1$ng line'of cases " poe

back to R. V. Jack Congo Muryell (1836 1 Lepge (N:sﬂw.) 72). The case of

R. v. Willie Wheelbarrow illustrates my point,31

&

"on'6th Se;tember 1964 at the Port Augusta Circuit Court,
CH;;berlain J. sentenced.éix full-blood aborigines, including
Willig Murraf !sometimes known as Willie Wheelbarrow', Skinny
Jack and Johnny Allsop, 'sometimes know as.Left Hand' for
conspifacy to kill and murder one Chimaey Evans. It appeared
that some’ five years previously the deceased had stolen sacred
relics of his tribe and sold te them a tourist. This was a
seriocus offence for which, under tribai customary law, the
offenaer was liable to be put to death. Chimmey Evans was
well aware of this fact, and for a long period of time kept
out of the reach of the tribal executioners by living under
white protection. Some time later, he reappeared and after-

an incident, the defendants met in solemn conclave and decided
that the execution of Chimmey Evans must take place for his

breach of tribal law. Evidence was given that once this

30. Id, at 267. See zlso R.M. and C.H. Berndt, The World of the First

Australians, {1964) at 446.
31. Unreported : cited by Mitchell J. "Aboriginals and the Law"

1969 Australian Quarterly Review 136. Other examples may be found in
L.R. Hiatt, Kinship and Conflict (1965) Sydney U. Press. 75, l47ff.
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decision had been taken it was absolutely imperative that the
defendants carry out the sentence. The execution duly occurred

and the defendants were duly tried’ and found guilty of murder.

Chamberlain J. in sentencing said: "I have been urged to impose

more or less nominal:sentences for a numbér of reasors.- The

first I accept, namely that the accused are all respectable ordlnary

law-abiding people. But the main ccntentlon is that they acted

in accordancé with trlbal law and that partlcularly the younger ones

may have been in a serious position if they had refused to agree

te a decision of the elders of the tribe. Thls may be true enough,

but there is a llmlt to whlch tha Court can accept 1t as an excuse

for what is affer all ‘a’ very Serious erime.  No. doubt tribal justice

may be administered among the tribes and:in. their native habitats;
‘Alﬂ ways lﬂ whlch white authotltles may. be well adv1sed not to
1nterfere. But where the Aborlglne comes within White 1nfluence he
must}learn to. cbey white man’s laws and if the tribal leaders do not
understand,thieztheg;mqsthbe;taught it.in no pnceftain terms.

They must learn that whatever their own customs they must obey first

and foreﬁost the law of the land. fﬁoée ﬁost anxious to see
the Aborigines agsimilated intd ‘our ¢ivilization should be the
‘most ‘veady to atkWowledpe' 'that their first lesson should be to

obey our laws." co-

An abrupt turn from this application oﬁ white man's law is the

recent South Australian Supreme Court case of Williams. Wells J. suspended
the two year manslaughter sentence of Willieﬁs, an Aboriginai who had killed
his wife. Williams had hit his wife on the head after she hed shouted words
relating to secret tribal rites intended only for adult tribesmen. The
sentence was suspended on condition that Williams be deait with "lawfullv"
by the eldars of his tribe. ?ﬂe action of Wells J.'has created much public

debate. One newspaper editerial dubbed it "a reversion to barbarism”.

32. Editorial, The Australian 18.5.1976.
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The decision was the subject of a question in the House of Representatives
in Canberra. DMuch of the criticism was made without reading the judgment.
Interést has been stirred in legal circles. According to a
newspaper repé;t a solicitor in a case ‘last Tuesday in which aﬁ Aboriginal was
cﬁarged with murder claimed that the Court had no jurisdiction becsuse of thé
man's race. The Article reports that the defence conteﬁded that
”Ahorigines cﬁpld constitufe a'Court_that would try [the accused] according
to their own customs."33 Thé submission was rejectei.
Thése examples pdint out some of the ﬁrﬁblems encountered in the
area. They show that thé law must Beﬁaryabout recognizing customary
laws. . However, it seéms that the path will be clearer if several points
I have faised earlier are borme in mind.

{(c) Delimiting the Group'

It seems to me necessary that any recognition of customary law must be

confined to traditionally oriented Aboriginals. That is mainly to groups

5

one and two describéd above. " The wurban Aboriginal would_clearly have no

claim to recognition of customary laws. The others may have a different claim.

(a) Recognition as Benign Diécrimination

Any recognition df’custoﬁafy laws can be viewed as benign discriminatien,
in that traditionmally oriented.Aboriginals_are being treated in a different
manner than Whites. One would not expect to find tke white backlash as discernab}e
as in the usual benign discrimination situatiog, because by defining
"traditionally eriented Aboriginals', the over and under inclusiem problem is
obviated., This leavés only the first basis for the backlash, that the different

. ces : s 3
treatment of Whites and traditionally oriented Aboriginals is unfair. in the
eriminal law context the proposition that this is unfair may be groundless when

one looks at the purpose of the criminal law. The basis of English Criminal Law

is that to be guilty of a crime the accused must be proved to have possessed a
eriminal intent at the time of the commission of the crime. The defence of insanit!

33. Sydmey Morning Herald 16.6.1976.

34. See above p.
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T"for example is based on the notion that an insane person is incapable of having

*his iatent. A fraditionally oriénted Abériginal)) aéting putsuant to customary

“law or conceiving his action to 'bé‘justified wictiin the tribzl framework, may no

: possess the same blafiéGorthy idnd as"thE ordinasy ciciveds

... Moreover, .a .basic. rationale for the application of criminal ‘sanctions

5.in English law is that.the metivation:te do: certain ofi:these -acts-of a socially
"dgstructive natur; wiil‘bgndampened.-hThe application-of theuEnglish Law to
the traditionally eoriented Aboriginals istwithout tHis rationale. :+Thesa people
‘0?Bratexwithinsa;differene-ﬁrame;ﬂﬁwreﬁarenaéﬁﬂfran .

. Viewing.:the: Qrobiemui? terms:-of ‘benign: discrimination.clarifies

thinking'onxthe"juétifiabiiity;ﬁfaiheﬁappl&datiﬁnﬂoﬂ.customaryﬁlaws, and

provideSPquideiineékronrthe'hard:probiemsi-do=notepretendFto?solve12t=this time

" .~ how-shouid it be-dome?nra ww

{e} How it Should be:Done

1 think. most. wild=have EgteedTwithmmeESbiﬁaé.’”HGWE%ef?“the*crdﬂﬁh’*
point is: dow: customary Iawwwibl.be:recvgnized.ﬁbFor*instancé,'should“a
; .discretion be given teo=judgestto:take customary: lavs:.into'account when
sentencing? 35 or . should: the: customary law %énaityéautomaticaliy apply.
Should customary law be available as a defence; or should separate courts be
estabiished to deal with these cases? Ancilliary ﬁroblems are present; what
will constitute proof of a tenet of customary law; will limits be drawn
where a customary law may be said to be contrary to the basic tenets of the-
Common Law? Are some such tenets just unacceptable in modern Australia?

1 make no pretence at suggesting [golutions. I do say that this an
area of law that bears close examination.

My talk has, T hope, established a framework in which proposals can

be weighed. Perhaps this Seminar will make some headway towards a solutiom

of this thorny problem. It certainly comes at an opportune time.

35. See Eggleston, Fear, Favour or Affectionm, op.cit.
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