42

AUSTRALIAN AND NEW ZEATAND ASSOCIATION OF LAW STUDENTS

1977 CONFERENCE

THURSDAY, 19 MAY 1977

PRIVACY Vs, FREEDOM OF INFORMATION : CONFLICT OR COMPLEMENT?

Hon Justice M D Kirby

May 1977



[

B AUSTRALIAN AND WEW ZEALAND ASSOCIATION OF LAW STUDEMTS

1977 COMFERENEE

'PRIVACY Vs, FRcEDOM OF INFORMATION : CONFLICT OR COHPLEMENT?

ABSTRACT

The Australian Low Reform Conmission has received a
‘eomprehensive Reference from the Aftomey,-—c-'eneral, Mr. Ellizott,.
to propose laws, at a Cormorwealth level, for the pzz"at‘ec':tion'of
privacy. At the same time, the Attorney-General has announced the
intention to introduce legislaiion to provide-a statutory right of
access to Govermment information. He has also announced an intention

to establish a Human Rights Commission.

This paper evaluates these important Australian developments
against the background of earlien enactments in Australia, notably
the Cmbudsman Act and the Administrative Appeals Tribupal Act. It
also scrutinizes them against overseas moves for privacy protection
and for freedom of £ﬁfomation. Zegislatio.n or proposed legislation
in the United States, the United Kingdom and New Zealand is examined.

Becaise neither ?rivacy nor freedom of information is an
absolute value and because ong man’s desire for information may irpinge
upon another’s desire for privacy, some mecha;r':ism for resclving differences
ig needed. The paper argues that the demand for access to information
about oneself held by Govermment is a privacy concern. The demand for -
information relevant to the g,enerczi workings of Govermment is the proper
concern of freedom of information prineiples. Unfortunately demands

when made, do not neatly categorise themselves into ome or other classifical

Various possi.bilities for evaluating cc;nflicting elaims are
explored. The paper argues strongly for a uniform, gimple and if possible
single authority to determine privacy tssues, so that a, cangistent
approdach can be taken to the proteetion of privacy. It argues againsi
the development of a separate approach to privacy in the Government
sector and wrges that both privecy and freedem of informatiom should
be seen in the context of the wider movement for the protection of human

rights in Australia and New Zealand.



AUSTRALTAK AND NEW ZEALAND ASSOCIATION OF LAW STUDENTS

1977 CONFERENCE - -

Thursday, 19 May 1977

'PRIVACY Vs. FREEDOM OF IAFORMATION . COWFLICT OR COMPLEMERT? *

Thé Hon. Mr. Justice M.D. Kirby
Chairman of the Law Reform Commission

THE HUMAN RIGHTS DEBATE '
Australia and New Zealand stand at the threshold of major

developments in the protection of human rights These -are an aspect of an
1nternat10nal movement which galned 1mpetus affer the Second World War
and from whlch nelther cowmtry will be quarantined.. No- doubt” the
movement is also a reaction to local developrents$, including higher
standards of general education, improved means of mass communication and
‘a growing feellng on the part of the 1nd1v1dual that he is alienated
from society. Happlly, the developments have a substantially ‘bipartisan
quality. TIn New Zealand a Human Rights Commissjeon Bill was

introduced in the closing days of 1976. 1In Australia thé:Laé Refbfm
Commigsion Aet 1973 and The Adhtnzstratzve Appeals Tribunal det 1975,
were passed during the former government. The awbudbman Aet 1976 was
substﬁntiallj the frovision promised by that government. Now, major
initiatives of the pre;entrgovernment‘are about to face parliamentary
and publie scruéiny. Sométimes approaches differ. For example, the
Human Rights Btll 1873 is not to be proceeded with. \Instead, aﬁ

Australian Human Rights Commission is to be establishedwl

* This paper 1s an abbreviated and edited version of a paper titled "Freedom
of Information Vs. Privacy delivered by Mr. Justice Kirby to the Second
Symposium on Law and Justice in the Australian Capital Territory on 26
Marech 1977.

1. Apnnouncement by the Commonwealth Attormey-General, Mr. Ellicott, on 26
December 1976, mimeo, 90/76, p.l .




Experience teaches that human rights sometimes conflict. This.
is particulariy so where the values involved are ill-defined or disparate.
It is especially éo*ﬁﬁ%ré'the:éonc%ptsdewﬁé*ﬁfotectéd‘areéevaluativez i.e.
involve a weighing of interests. The;ba;;le between the claim for legal
Protection éf privacy'and-for legally . enforceable. freedom of information
from government illustratgs the pr&blem acutely. The interface of these
velues poses, what one American author frankly describes as "the civil
libercariaﬁ's _dilemma”.3 ‘This is not.a .contest between good and evil.

It is a contest betweéﬁ-coméétiﬁgw"godds“;;uﬁachinéry.must be provided to
resolve the contest.. The issue cannot be loang delayed in Australia. Ome
of the most i;portant initiarives promised by the Commonwealth Government
is the introduction of legislation on privacy pfdtedtibﬁ}é‘ It has also
urdertaken to introduce legislation providing for freedom of infermation,
i.e.,the'supply, where requested, of information in the pessession of the

© government and its agencies. -

7

The Law Reform Ccmm1331on has been a551gned an 1mportant role to

assist the Parllament 1n suggestlng 1aws for the protectlon of prlvacy in

5
Australia. Th1saexerc1se s parallel to the government s promlse of

leglslatlon on access to govexnmenﬁ 1nformat10n. It 15 therefore mOSt
timely- to rev1ew the debate on these 1ssu35.7 Ouly some of the 1ssues can be
raised. . No final wviews can be stated. The oplnlpns gxprgﬁsed are my owm,
TEE FREEDOM OF INFORMATION DEBATE

The First Interdepartmentcl Committee

The traditional British way of doing the business of government

was inherited ip Austrzlia and New Zealand., It was, essentially, a somewhat
. ' ; . 6 - :
"secretive”, authorirarian elitist way. Protected by this tradition and

by legislation gnarding "official secrets", information when requested by a

2. 5. Uniacke, Privacy and the Right to Frivaeey, paper for the Australian
Society of Legal Philosophy, 1976/77, mimec, p.7.

3. A. Reitman, "Freedom of Information and Privacy : The €ivil Libertarian's
Dilemma", 38 American Arehivist 501 (1975).

4. Speech by the Govérnox-General, Sir John Kerr, on opening the st Session
of the 30th Parliament, 17 February 1976, p.l1l.
5. See (1976) 50 A.L.J. 208,

Official Seerets Act, 1811 (U.XK.). Cf. The Report of the Departmental
Committee on Section 2 of the Offieial Secrete Act, 1811(The Franks
Report}, Cmnd. 5104 (1972).




erson could be refused.7._1;_might be, supplied. But there was generally
éeaﬁiﬁg no statutory, duty. te.give.it-nor any:"zight". ro. enforce supply.. .
t it where. the Executive decliined, to. hand }tcbuﬁi;g;—

No country gives a total right.of access tb_allxgovernment
4éuments. .- But there has been a growipg reaglisation in the last gecéde
tgat the free flow of Information from a govermment to its citizems is
“tﬁe life blood.oﬁfd¢m0cracyﬂ.9“,$hg_receygungal.ngg;ss;gp on. Australian
:Gove:nment Administration Fqid_that,gpenngssggf_accgssﬁtg‘informatian

AT .. : L .
. "ptowdtés an aware and participatory dqmoaracy91395,Mg;Q7the same assertion

fad been madeat.the birth of; the American ﬁkﬁg@}ig_lmqgmgs_ﬂédison'yﬁo

-iﬁtroduced,;he.fi;st,amEndmgpt to the United States. Constitution put it -

- this way.i-. : N R
: ‘ "4 popular government without. popular infqrmation,
ér-the meéns‘bf_acquiring it, is but a Prologue to

a Farce or a Tragedy; or, perhaps ﬁqth. Knowledge
will_forevgrigovg;n ignorance. _ﬁnq gbgrp§pple Wh?,
mean. to.be their. own:-govELROLS,. MUsL aiﬁ;;hgméeivgsﬁ; ,

_with the power, which knowledge give$‘5-:=l Lo

) ‘In:JaquaryquIB»follgwingpthaLphangé(@fugévernﬁep;s;hé-new
CommonweaXth AttofneyrGeneral, $§ﬁ§tor Mufphy,,annqunceé;;ha;_tbe Cabinet
had authorised him to prepare legislation to provide public acce#é’ta-
documents in the possession of government.{2 As B8 result of tﬁis Cabinet
decision, an Interdepartmental Committee wgé eétéBlished. ité @urpdse ﬁés
to report on any modifications that shquld-be made to the United Sﬁatés 7
system, developed for this purpose. The reéult‘of the Committee's work is
‘to be found in a report which was tabled in the Parliament in September 1974.

No legislation was ever presented to epact the proposals contained in the report

7. Ibid.

8.  Report .of the‘Interdepaftmental Committee, Policy Proposals for Freedom
of Information Legislation, November 1976, p.13. <(Hercafter called
1.D.C. Report}, :

9. R. Nader, Freedom from Information : The Act and the Agenciss,3 Havvard
Civ. Rights - Civ.Lib. [.Bev. 1 {1970) pp.1-15. . .

10. Royal Commission on Australian Government Administration, Report, para.
10.7.19. See I.D.C. Report p.13.

11. James Madison to W.T. Barry cited in M. Hulett, "Privacy and the Freedem
of Information Act", 27 Administrative L. Rev. 275 at p.278 (1975).

12. I.p.C. Report, p.l.



- The repott.noted that there were special’features of .the .
Australieﬁ constitutional and administrative structure that distinguished
it significantly from its United States eounterpart™: In particular,
emphagis was iaid'upon Cabinet Government, the need to protect Cabinet
diecussions and to maintain the authority of Ministers over the
deoartménts for Vhihh the&fefe eoﬁstitutionally'responsible.

-

The report came iw for muel criticism. Senator Missen described
it as "hopeless'. 13 m partidular, ‘he criticised ite-faflure to acknowledge
1mportant amendments to the United States legislation which had signifcantly

'1mproved the operatlon of the ‘United States Aér: Generally speaking the
crltlclsm stressed ‘the tendency of the report to gllow wide categories of
exemption from supply of requested information.

Folloﬁigé‘fhe£1975"elecEion, in March 1976 ‘the Prime Minister,
in answer to a parliamentary question, streesed'the importance which his
government attached to freedom of informaticni In April 1976 the
Attorney- Gepefﬁi;;af'tﬁéifeqﬁésﬁ”of“tﬁé“Priﬁﬁ’Miniﬁtei”“convened a new
Intérdepartmental Committee to Tevive the 1974 Teport and to report again

to the ?arllament on thls questlon ’

- SeeTnroa R A

The Second Interdepartmental Commiittee

The stated function of ‘the 1976 Committee was to study and -

report to the Attorney—General on policy proposais for freedom of information
legisiation} It was to teke into .account the first report, the implications
of amendments to the United States Freedom of Information Act not dealt

with in that report and other matters deemed rélevant. One matter which -
the Committee did take into account was a Bill attached to a minority report
of the Royal Commission on Australian Government Admm:l.stratlon.l4 That

Bill did not secure the endorsement or recommendation of the majority of

that Royazl Commission. HNevertheless, the majority urged greater openness

and freedom of access to information about governmental processes”.

13. As reported in the Sydney Morming Herald, 2 October 1976.

l4. I1.D.C. Report, p.l. The reference is to the minority report of Mr. P.
Munre, one of the Royal Commissioners. See (1976) 5 Rupert Newsletter,
p.8..




Not surprisingly, the Commlttee perce1ved 1t5 task to be one

of balancxng compatlng publlc 1ntErests, as the Commlttee saw them. It

NS FrAA T A

. noted the publlc lnterest 1n oéenness.' But 1t 901nted out that thls

partlcular interest 15 somet1mea Outwelghed by ‘othex publlc nterests.
-Spec1f1c examples were = cited.’ Eleven categorles of exclu51on were spelt

out. One of themls is espec1ally relevant to thls paper. It was :

"10. Documenrs the ﬂlsolosure of whlch would iz

(a) constltute an ynreasonable 1nvasxon

he 1973 report.l7

of fhe Comm1ttee'”

polnted £6 the nece351ty fbr government, W 1lst promotlng the value of

.,

access to g0vernment information, ‘to also E',' _ b

protect certaln equally 1mportant rlghts of .

prlvacy ‘with' respect e 'certaln informatlon in

government’ flles, Such as medi al and personne

frovdon o LuToid

'records

e o S R S I T e S S s e eyl v

. Because, normally speaklng, a person cannot “have "privacy"
protectlon against hlmself the exemption proposed by the I D C. was
recopgnised as one whlch would not of 1tself prevent a Person from obtaining
access to a file having 1nformat10n about himself. That could not amowunt
to "an unreasonable lnv351on of personal prlvao;M‘ Nevertheless the report
suggested that access to such persomal, pr1vata 1nformat10n mlght nevertheless
be excluded by another beqﬁ of exemption. It alse propDSEd that, to cover
the possible damage that“could bo_qone by access to afpérson's oun file in
respect of information of a medical nature, a discretion should be allowed
to make medical or "psychiatric information™ concorning a person available
only to a medica; practitioner nominated by him and not directly to the

person himself.l This was advanced as an "interim measure",zo pending the

report of the Law Reform Commission on the protection of privacy. It was

15. DNo. 10{a). Exclusion 10(b) relates to trade secrets. Exclusion 10(c)
relates to breach of confidence. :

l6. I.D.C. Report, p.7.
17. This was paragraph 9(F)(a) of the 1974 Report.

18. VUnited States Senate, 89th Congress, Senate Report No. 813 (1st Sessiom)
p-3. Cited I.D.C. Report, p.2. The same point was made by the Prime
Minlster of Australia, Mr. Fraser, in his address at the Anniversary
Luncheon of the Canberra Times. (1976) 1 Commonwealth Record, 738.

19. I.D.C. Report p.55.



based on the premise that in some cases harm to the person &ight properly
override the interest in access to information. It was not based on

protection of,prifacyf

The Promice of Leciélation
The Commonwealth Attorney-General, Mr. Ellicett, tabled this

1976 report in the HousEof Representatives on 9 December 19767 He stated
that the government had authorised_hiﬂﬂfa'bfepére 1égislatign for freedom
of iﬂformeu::i.r.:m.:Zi He said that a Bill would be introduced in the autymn
sitéingg of the Parliament in 1977. It weuld rot ﬁecessariiy reflect the
prppgsﬁié-ﬁug Eo}warq in the report. Thé:inéénaion-of'the government would
ﬁe_éhét the Bii1 would lie on the table for a reasonable period to secure
public commeﬁtiﬁef;re the final shape of the 1égi31aticﬁ was settled.

The Attotney—Geﬁerél repeated the impotfance attached to freedom of
information in demecracy. It 1s a vital element in making governments
accountable in thg,electorate.;'Neveftﬁeléss, he“repognised that there would
be a need.to balance this yaiue'against:thé'protection of other values,
where appfopfiate.zz -Oﬁé sﬁch othef value_is,cleafly the protection of
personal privacy.#

K“.Theré’has not asiyeﬁ.béen a great deal of'ﬁuﬁlin discussion of
the 1976 féporf? One séepfica} columist reviewed the "melancholy™ history
of the Australian guest for a Freedom-cf In%ormatioh Act. He eriticised the
wide categories of exemption proposed and cpncluded pungently :
. "keaspn tells one that to invite a bunch of public
servants‘to review the secrecy surrounding their
own service is tantamount to asking a gang of

poachers to rewrite the game-keeping 1aﬁs".23

PRIVACY IN AUSTRALIA

Present Protections

Given that the introduction of freedom of information legislation

will pose occasional threats to individual privacy umless restrained in some

21. R.J. Ellicott, Cwth. Parliamentary Debates (House of Representatives),
9 December 1976, p.3577. See alsc (1976) 1 Commonwealth Record, 1476.

22. 1Ibtd. Cf. Mr. Fraser's speech, above, n.18, p.739-40.

23. 8. Juddery, "The poachers iﬁdulge in a little shadow-boxing", Canberra
Times, 15 December 1976, p.2.




way, it 1s necessary to consider that machinery exists.or should exist,
to exert this restraint. - There is no general:.right to privacy recognised
as such by Australian or. New Zealand law. No constitutional cases assert

‘such a right. .Furthermore. the High Court of Australia at least rejected
S 24 ’

Jhepguare pi course partlcuLar torts which apg.relevant., These 1gglﬁde

’ trgspass,,defamation,'nuisgncg and "so. on: ' Equity can intervene to restrain
certain breaches of confidence and the use .of material obtained thereby.
Spec1f1c leglslatlon exists prohlbltlng telephone,1ntarcept10ns.25
-Leglslatlon exists in-a number of .the Australlan States to ‘prohibit or
control the use of -Iistening devlces.%é The only. comprehenslve legislation
'to protect privacy is. the Przvacy Commzttee Act 1975 (i, S W) Whlch sets
up a. Statutory Commlttee Wlth functlons 1nclud1ng the functlon to recelve
and investigate cqmplalqtgﬁgonce:nlpgr;nvas;ons.oﬁ prlvacy. .The Commi;tee s
Jurisdiction.is limited.to Ngy Sguth7WalES.i;It has'npuggg:pivg;éoygrs.

The Humon Rights Bill-1973 sought “to- secure Patllamentary

approval.for the. ratification by.-Australi
e -
on Civil and Pelitigal lehts._ Article 17 of that Covenant prohlblts

; f cthe-International Convenent

arbltrary or. unlawful interference with ... privacy" The Blll repeated
this prohlbltion in.clause,lg(l)"» 1t provided:certdin machlnery for
enforcement. Prlncipally .an. Australlan Human.Rights Commisgioner was

provided fo;:.z7

- -The Bill.was nevel passed.: No Commissioner has beem .
appointed. There is as yet no comprehensive pfotgction for privgcy in Ehe
Commenwealth's sphere, beyond certain limited specific legislation and tﬁe
self-@iscipline of "good mapmers" or "fair play". Though impoftant in
practice, considerations such as these are not legally enforceabie,when a

dispute arises.

Victoria Park Raeing and Recreation Grownds Co. Itmited v. Taylor (1937)
58 C.L.R. 479 esp. 495 (Latham C.J.)

For example Telephonic Commmication (Interception) Aet, (1960) (Cwth.)

Listening Devices Act, 1969 (Vic.); Listening Devices Aet, 1969 (N.S.W.);
Invasion of Privacy Aet, 1971 (Qld.); Listening Devices Act, 1972 (5.A.).

Clause 33.



EEJerences to the Law Reform Commission

Durlng the 1975 Australlan general election, the Prime Minister
annohneed that if the present government was returned, the Law Reform
Commfesion_would be asked to Suggest-lawe for the protection of individual
privacy in Anstrelia.zs In announcing the government's legislative
programme in 1976 the Governor-Genmeral indicated that the reference would be
given to the CommlsSlon and that, upon recelpt of thé Commission's report,
the government ‘would introduce-' approprlate legisldation" to protect privacy.
On .9 Aprll 1876 ‘the Commonwealth Attorneynceneral gave the Commission a
reference concern1ng prlvacy. It is expreSSed in tne widest p0551ble ‘terms.
The CommlSSlon is asked to 1nqu1re into and report upon the extent to which

undue’ 1ntru51ons ‘into or intérferences with prlvacy arise ot are ‘capdble

of arlslng under the laws of the Commonwealth ‘or the Terrltorles. ‘In

maklng Yts ;nqulry “and” report The” Commlssion is spec1f1ca11y directed to
address its attentlan to the’ Sub]ect ‘of this” paper. The Terms of Reference
require the Comm1551on te
"Note the need to strike a balance between protectlon
R prlvacy and the Sntérasti of ‘the communlty in “the
development of knowledge and information and law

enforcement"

Teioom et el BT L0 LT E -

The Commission snbseqﬁentlggréteivEd a.reférence Lrom the
Attorney—éeneral for a comprehensive review of Hefamation law and practice.
Work on these two references is proceeding. A éorking paper and
discussion paper on Defamatiom have been produced. These foreshadow
specific, separate treatment for privacy. A paper outlining the issues

for the protection of privacy is shortly to be published.

) The coincidence of these developments is a happy one because,
whilst freedom of information pulls in the direction of openness and
access to government material, privacy protection may require limits to
be placed.upon access to and supply of such information. The values may
be in competition. The competing claims will not simply go away. Some
people will claim access to information, in the name of that "freedom'.
Others will object to supplying it in the name of "privacy". Machinery will
be needed to define each "right", to weigh the competing claims and to

determine them, with authority.

28. J.M. Fraser, Iibergl Party Policy Speech, 27 November 1976, p.1l.
29. The reference was received on 23 June 1976. See (1976) 50 4.L.d. 541.




‘THE AREAS OF CONFLICT AND- COMPETITION -
‘Freedom of Information vi Privagy -~ -

ceeree If, as it seems.te me,;?p:iﬁaby?tié?ﬂot.gn absolute but. a
gualified."right" bearing a,connection with’being ﬁp individual; a person
not an object or “an aspect of being hqman“;sg a different interest is
served Ey an enforceable claim for.freedom of information. It is a value
which is sought for the achiéveméni of other.ends.: These.ends are ., .-
essenciall} bound up, as hé;jséén saig,{in;the:efficieqt“apefatian of the
democratit proecess. T The two;vaiﬁeé“may-coalegce:'—On occasions they may
compete.' Gove;nﬁents may,bavé an inﬁeiest;ip}cpenness and.in giving
access- to information:¥ By way of contrasty iﬁ@iéiduals may have an -
interest-in. maintaining: thei® privacy,  Goverfments may., in. some cases wish
individuals.not to have_ access to Some-information.. In.some.cases the
interest in openness and access-will- be superseded by the: government's
inﬁéreét ih”sécrecy;;-Reports ¢n-the subject including: the.Australian
reports seek to.delineate the proper areas of this secrecy. The comnon

factor is the. concern: o protect goveriment of government organs. The

i ﬁ*fﬁ%fﬁfiﬁiﬁyfiéééiffetéﬁt%iﬁé&indﬁ??ité#concﬁrn&iséprincipa1I}
with the individual in socfety.. The.privacy of an individual affects

him diééctly gs-a person and only secondarily does it affect society as &
whole, ?rivécy is relevant ip & number of ways td the practical "operxation
of any fréedom of infg:mgtigﬁ,lggislation._wlhis will be true whatever
form such legislation may take, Some privacy considerations.are clear,
For example a claim by one person to access to govermment informatien
ﬁhichﬁconﬁainé highiy priﬁaté and persomal material about another person:
clearly raisés a conflict of values. Other cases are not so clear but may
raise considerations of privacy that have to be accommodated if freedom

of information legislation is intfuduced.-rRecognitioh ¢f this dual aspect

of privacy is vital for designing the machinery to protect it.

Access to Information Relatingifo Third Persons

At least until now, government have not organised their
collection of information neatly into files dealing with, and only with,
each individual in society. It is difficult to imagine that any such
’arrangement of material WOuld:ever'be‘feasfble. Much information-ééntained

about individuals is held in files that refer to other persoms. Sometimes

30. D.H. Weisstub and C.C. Gotleib, The Fature of Privacy, a study by the
" Privacy and Computer Task Force, Canada, 1975.



such information may be of a highly personal or "priﬁate" character.

For this reason, it may be thoroughly undesirable to grant indiscriﬁinate
access to an entire file, ‘simply because .it contains information that h
another person. wants to see. This may even be so if it also.poﬁtaing
matter_that-ié_relevant to or congerns ;he applicant., Ib do sb-ha;' '
be to invade the p:;vacy of another.  There may, well.be inétaﬁcés )
arising in_the context of freedom of 1nformat10n where A will seek access
to dgeuments relating to himself, He may be denied aFcess bgcausg_to
grant it would: involve.an unwarranted invasion of the privacy of B. 1In
some cases it may be perfep;}y-feasible_tq_sgr;_pug the.Qisc{gtg,arqas
aﬁd,supply them sepa:a;ely.ﬂuln other cases.this will not. be possihle.

This, may. be because B could be easily 1dentif1ed_or becaunse the cost of

rEmovlng hlchly Prlvate references may be prohlbltlve. It_may be
L1y without the;consent of

proper_to;dengwggqggs,?;ndguch a .case, espec
B. Clearly, a.mechanism will be nggded,sp'thag‘decisionsmqoncerﬁigg the
content -of privaqy; the discrimination of mﬁterial.and the conflicf gf
claims can be settled. _Theigppgggipqufngqy SQQh scheme will plainly need

to be investigatedi..A. large.sraff might be mecessary te expunge names,

examine and differentiate material and judge every claim for acées; made
in. the name qf:freedom of informétion. From the peint of view of séciety
idle curiosity may be'qutweighed by the compéting public interest .in
efficiency-and a fair use of resources.'l Onrthe other hand, one would

not want to see the movement to greater openneés in government.and access
to information impeded, simply because auperson’s name appeared in a
govermment file and his privacy was remotely impinged on by allowing access

to it.

Access to Information Relating to Oneself

"Privacy" has positive and negative aspects. Put nepatively, it
has been characterised, very broadly, as the "right to be let alone‘.‘.32
Protecting it may involve preventing intrusions, whether physical or

electronic, upon the person or property of the subject.

In the age of databanks, computers and the passion for

information, privacy takes on what I would characterise as a mare positive

31. Cf. Bill C-25 Canadian Human Rights Bill, 1976, clause 55{1). See
"towards costing Government Information Services" (1976) 5 Rupert
Newsletter, 13.

32. Judge T.M. Cooley, Treatise on Toris, 1879.
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‘aspect. This is the desire of an .individual to. control information rhat
is complled about him:and.:to. have :access. ton that: 1nfcrmatlon and - some.say -
in its dissemination. -In.his. essay Some -Psyche logteal Aspects of Privacy,

lSidney Jourard explains how-one particular?”freedom‘of 1nformatlon”~t1ght,
i.e. access‘to-government—held inférmation about’oneself "is in truth a

privacy right : I el L
... the state of privacy is related to the act..
of congealment. Privacy is the outeomesaf-a <~ - imiwe.

person's wish to.withhold frnmx-othei'é séertain:,

knowledge. as -to his - past: and present experlence PR s R

- ) and action and his 1ntent19ns~for thé'future.amv-: -
The wish for .privacy, expressés~a-desire‘to'be~ﬁt__f
an enigma to others: or more‘generally, a deszre .

‘... to.control.others’: peraeptwns and: belzef‘s R

. .vig=a-vis the self concealzng person“_ff

-1

'

. In vimes gone by; the-threats: to-privacy arose from frank physical

intrusions.:.Such invasions.of privacy still exisr ut..nowadays, the..

greater ﬁhreat to;privécy;ig«the‘aceuﬁulation of .information about ﬁepple,
available t03others to which;ﬁha-subjécﬁ may_have noaright qf access.

It is en-this:basis thaxufteegohuoﬁyinfotmationinmeaniﬁg:aceesSnmo_ihfbrmation,'
may. overlap the positive aspect—of'privacf protecﬁion;. ‘Lf. you can have
access to information about.yourself,-check it, remeve it-in some cases

and correct it when it is wrong, you have”a most' powerful weapon to protect
your privacy. This is privacy not used as a shield, to protect another from
the inquisitiveness of the applicant for government-held information. It

is privacy used as a sword by which the applicant may seek to protect and
assert his own personal interests from the inguisitiveness of _governﬁleant

and of others alike.

Of course views will differ about how these different aspects of
privacy shOuldrbe protected. Some would éay that the latter kind of privacy
"control" should be included in freedom of information legislation : i.e.
freedom of access to information about oneself. But I should prefer to see

this aspect of privacy protection to be dealt with as part and parcel of

33. S. Jourard, Some Psychologiecal Aspects of Privacy
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. general prlvacy protectlon leglslatlon. There should not be dlfferent
approaches to prctectlng an appllcant s own prlvacy and protectlng the
prlvacy of thlrd partles agalnst an appllcant 'S inqu1ry . Most of those who
wrlte about protectlng privacy stress the need to fashion sen51tive not
clumsy or, 111—focussed protectlons A commen doctrine (and if p0551b1e
common machlnery) should be developed. This is the way the matter has been
approached in the Unlted States. The Freedmw of Information Aot has its
f0cu5 on, the government S 1ntereets 1n provudlng access or denying it for

reasons of _secrecy. The Przvacy Act has lt focus on the rlghts of

individuals to control 1nformat10

this class is a very large and 1mportant area of the matter now before the

held by ‘overnment about then. Clearly

Law Reform COmm;ssipn. L

MACHINERY FOR RLSOLUTION OF THE CONFLICTING VALUES .

In the Unlted States, freednm of lnformatlon lEnglatan has

existed in one form or other since 1946, reinforced Substantlally in 1966.
Prlvacy was protected in some States by the common law and in some

respects by 1nterpretatlons of the Constitutlon _In 1974 a PTzvacu Act was

passed prov1d1ng citlzens w1th access to government 1nfcrmat10n held about
them. The machlnery 1s enforceable in the cDurts?a The approach taken in

the Unlted States has been tha access to 1nformation about the subject

hlmself is a privacy rlght dealt w1th under the Prtvacy Act. "Acgess to
other information in the hands of government is a freedcm of information
right dealt with under the legislation known as the Freedom of Information
dot. - ’

In Britain, as recently ae February 1977, legislation from a2
JoiptvPar;iamentary Committee has been introduced, designed to provide for
freedom of information and privacy in the one Bill. The Bill is a Private
Members' measure and it is not yet known whether it will have Parliamentary
support. Where information in the hands of government about the individual
or ebout the proceeseS'of_governﬁent isrwithheld, it is for the courts to

say whether the information was properly withheld.

34. A most comprehensive description of the operation of the Freedom cf
Information Act is-to be fowmd in the Michigan L.Rev. project referred
to. See esp. pp.1332f.




In Canada the avallablllty of freedom of information in the
Unlted States has caused pressure of late for s1m11ar rlghts to be afforded
to Canadlan cltlzens. In‘NovenBer 1976 the government 1ntroduced Bill ¢-25
for the Cunaatan Humaﬁ Rzghts Act. T The' alm of the 3111 is to glve effect
to the prlnC1ple that the prlvacy ‘of 1ndlv1duals should be protected to the
' greatest extent consxstent w1th publlc order and wellblng. it creates a
Canadlan Human nghts CommISSLOn. Part III provides for “the - dppointment
of conciliators and of a trlbunal. The Blll ‘states the general prineiple

that every 1nd1v1dual 1s entitled to ascertain what - records ‘concerning him

are contalned 1n government 1nfotmatlon. T establlshes ry Pr1vacy

35 i .
Comm1551oner who is to be a member of th Canadlan 'Human Rights Commission.
His role is to recelve 1nvest1gate and report upon complaints from

1n61v1duals ebout privacy mtrus:.on.6 At last report the Bi11 was still

B e

before the Parliament. It applies only to federal databanks because

Canada faces simllar lelSione of constitutional‘authorlty to those which

these, the anganut Cbmpyter Centre BLZZ passed 1nto law.}‘
A v PR T -

to ensure that no unwarranted 1nt:uslon upon the prlvacy of ind1v1duals

was made by the computer based 1nformatlon system established by various
government departments. Another Blll titled The ?rzuacy Commissioner Btll
1975, did not pass into law. But 1t5 substauce has now been ingorporated
by the new government in a Human Rights Commission Bill, 1876. That

Bill would establish a Human Rights Commissiecper for New Zealand. Part V
of the Bill confers on tne Commission,general'powers to inquire into any
matter, including iaws practices or prOCE&ure or any teehnical development”
if it appears to the Comm1ss;on that the privacy ‘of an individual is being
unduly infringed. 37 The Commlssion is empowered ‘to repert to the Prime
Minister from time to time on the need for action to protect privacy or on
any other matter that should be drawn to his attention and to make

suggestions Lo any person in relation to actien by that person "in the

35. Canadian Human Rights Bill, 1976, clause 57.
36. ‘Ibid, clause 58(1).
37. Human Rights Commission Bill, 1976 (New Zedland), clause 58(1)(a).
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interests of the prlvacy of the 1ndiv1dual" It may gather information,
receive representatlons and make publlc statements and shall report to the

RI

Prime Mlnlster when requlred to do so.v

None of these powers entltle the Comm1591on to 1nve5tlgate
particular ccmplalnts by a person that his prlvacy has been 1ntruded upon,
However, the mere fact that such a complalnt 1n1t1ates an inquiry does
not limlt the Comm1551on s power to carry out the general 1nqulry env1saged

by the Blll. In short, no power of investigatlon Dr determlnatlon of

the merits of 1nd1vidual cases 1s enV15aged - 51mp1y general inguiry, the
COllECthﬂ of 1nformat10n and v1ews, the suggestlon of actlon and the
wmaking of reports to the Parllament. New Zealand does not have freedom of

1nformat10n legislatlon, nor does the Human Rzghts Cbmwzsszon BIll 1976

provide. for a rlght of’ access to governmeut information. Its other parts

deal Wlth unlawful dlscrlmlnatlon, unequal oPpoftunity and unfair conduct
on the part of industrlal unions and like aseoelatlons.‘ The closest New
Zealand gets to freéedom of information 1eglslatlon ig the Wehganui Computer
Centre -Act 1976 which. author15es a person to apply to a2 Commissioner for

e PR v} A e R R LR T S B B

~ copy Qf all or part of the 1nformat10n record on the computer ‘system about.
him, other than.1nformat1on held under classiflcafxons relatlng to the
criminal JuSticE system.3§ Because of the absence of a generxal right to

access to Government 1nformation and a general, enforceable right of

privacy, no present machinery is needed or provided to ‘balance the occasions

of conflict between these rights.39

COMCLUSIONS

Freedom of information, the protection of privacy and the
advancement of human rights generally are worldwide developments. They
will certainly have their impact in the Antipodes. A number of conclusions
can be drawn about the debate which has been sketched in this paper. The
practical problem which faces legislators in Australia and New Zealand is how
approach the reconciliation of the claim for information, which is at the
heart of the freedom of information debate and the claim to limit the
information or to control ite content and movement, which is necessary for

the protection of individual privacy.

38. Section 14, Wanganui Computer Centre Act, 1976.
39. For a favourable evaluation of the New Zealand Act see [1977] N.Z.L.J. 17
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On a very-tentative basis, I would suggest the following
~conclusions as a basxs for discussion - .7 : ::- -
1. : ”Freedom of 1nformat10n and "privacy"
are not absolute wvalues.but relative.
2. They need'not clash. Sometimes; access
* T to governmentinformation positively -7
advances agpects of individual-‘privacy.
3. However, occasionally; these values will

-claeh;'as‘for—example'where~one*person*m--

‘The -resolution - of such a: COnfllCt cannot -

1

-depend_excluslvely—upon the:personal-?

‘opinidm- ¢ the pattiés?involvédi’“Although
=1 .privacy: 1S an indivldual value, no- system
v =gf legal prctection for privacy ‘can

- -+ .- -J.repose the uln1mate-d3c1910n'about the .

i that 1nd1v1dﬂal aloﬁe.

5,77 1-Accbrd1ngly”*machinery will. be requlred EB
"o -7 6 judge betwéen' competing valies.- :Such
machlnery will need to’ undérstand the -
- proper ‘scope of 'privacy-and to weigh® L
competing claims -and determine them with .
the-‘authority of law.

6. Et is undegirable ds.principle that a
multiplicity of government authorities
should be created to protect citizens'
rights. ’All too frequently, this leads to
the réferral: of citizens from one:agency
to another, causing confusion -and
diserchantment. Confusion alreaay,gxigts
in Australia because of the multipliciﬁy
of agencies and- the division of
responsibilities between Federal and State
offices. To add further confusion and

multiplicity must be avoided.
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In this ‘context, and against the background
of overseas developments, it is both
inevitable .and proper that those who are

drdﬁing Australian legislation should

" corisider the - zgencies:that alyready exist to

evaluate thé claims between privacy and & -
access to government information where they
come into competitiom... These agencies
include the Courts, the-Ombudsman, the
Administrative. Appeals. Tribunal. and the
proposed ‘Human - Rights- Commission... It is to
be-remembered-under the former Human Rights
Bill, 1873 specific-provision was—made to-
protect privacy. - ThH&é machinery for @~
enforcement was thexHﬁmau”Rights Commissioner,
vho was to have access to,fhé'Cprts. The
Canadian and New Zealand Bills, in different
ways,; ‘éstablish a Humad Rights Commiszion and
reposé specific privacy-vbligations in the

ééﬁﬁissionéfs. "In Canada one of the Human

"Rights Commissioners has been specifically

&esignate&'a.Privacy Commissioner,

It would seem inappropriate to cast the

" obligation of evaluating privagy rights

generally in the Ombudsmant or the Administrative
Appeals Tribunal, Privacy is threatened in our
society as much by the nom-government sector

as by the -government sector. It would be
thoroughly undesirable to divide the standards

and machinery of privacy protection im the

government sector from that enforeed outside the

government cirecle. Given our special problems
in Australia, it seems preferable to encourage
a consistent approach to privacy by reposing

decisions about It in the one authority. It is
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this potion:thatmakes.an adaptation. .« ...
of the . Canadian.and.New.Zealand legislation
attractive. =l:Imagine the. p?hius_iag-_ d_nd__
resentment, ;that. would. be caused if,a--
different .standard. of: privacy war.c_a. upheld. .

by the Ombudsman in; respect. of government.

.intxusions into.privacy .from.that upheld. -~

elsewhere in.respegt.of non-government..

:Because. the. functions of. the

Commonwealth. Ombudsman: .and Lthe. -Admiqis,qrat;ive

Appeals.Jribunal: a_:re.flimi._t_gd« tos the public..

se_ctz_or.-.;gng;:;;bﬂs:gusa,p:ilvacya trusion, is. dot -
so_limited, it seems wnlikely.that -either of
these important .institutiong:can be developed

to provide.comprehensive;protection=for;.privacy

in the. Comnonwealth!s.sphere.. i Ol

Furthermore,an. additiopal. attraction of. the -

Human Right he: machinery-£fox. -

 abing.the,balance-here-is.that, however ..

important,;privacy; and. freedom of informaticn

Ihey.are.important, values

that have tobe: weighed in the context.of many
other values.-of our.society. -The--danger of
dealing with either of themin isolation is the
development of dogmatisni' and. mre:ality'._ A

Human Rights Comrission with its eye on other
competing human rights and the courts with their
long tradition of protecting citizens' liberties
may provide a moria balanced viewpoint than bodies
that have-a focus of attention which is too
narrow or speciﬁic}_._

Alchough it may.be prefe.;able toérovide for
freedom of information and the protection of
privaéy in the one piece of legislation, as
suggested in the United Kingdom Bill, ﬁ;hat is

not necessary. The inability of the Commnonwealth
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to legislate wiversally on-eithersubjeect
permits’-the-enactment>of separate.-legislation
wr -The: 1ikely- legislative

programme of' thé govermment makes 1t clear
that“freedom of- infordation  léghslatied will *
precede législatidn on Privacy protéction.

These developments pose two urgent-réquirements -
that wiIl have t&F §& resolved:  'The first is

the prope¥ sphere of -4 Freedom of Information
Azt anad s PrITEE ASE:
‘expet 1SACE A tHES ehE AT FLetlty vEvdividing

g e,

Nt ZEATAnd 3T TedE t  suggests
tHat “aceess s one TS ow parEonal £ iTes in the
Hand "S- foveriments f5 4 nat 8T of 'privacy. . Access

o thé frformation relevart to the general

: conduct: -of ' gdvernment “affatirs- ist a-matter of

fréedon 6T inforhat 165 - THe formet "1 the”

spéclfit ¢oncern” of an fhdividual “tdcontrol

& the percéption”éthers'haberbf'hiﬁ;“*It*is

thetéfore a privacy rightT": THe latteér-relates
‘to - th€ individual ‘2s a éitizen and the -supply
to him of the information necessary to work

the machinery of democracy. .

" 'The second décision that will have to be made

relates to the instrument that should decide
between competing claims. There are reasons why
the instruments that are suitable for evaluating
the claim for access to govermment information
and the refusal to give it on-the ground of
secrecy, may not be appropriate for evaluating
privacy, and the weight to be gilven to it. If
separate Acts are to be passed;'specific
provisions will have to be made, guiding those
who are required to make decisions when a claim
for information either conflicts with or asserts

a2 right of privacy.
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" This is not an academie or-scholarly debate only. Hard decisiens have
to be made by government with the aid of law reformers, - departmental
4,advisers, interested experts and the public. It is. important both in
,fAustralia-énd New Zealand that we- get right.ouf“approaches:to the new
rﬁ6VEMents. Each of us ‘inherited:a common- law which attached no legal
right to the privacy of the individual... Each of us inherited a
_bureaucratic systel which denied.-the right of access to informatiom. Yet
each of our c&iﬂtries inherited culturél'anétpolitical values which lay
_ stress upon individual digniﬁy-aﬁdfpfivécyﬂand'htﬁached'importance to
democratic ﬁrocesseg that require;inid;mation,*if=they.are to work
effectively. The Austrglian Law Reform-Commissions is°engaged-in an
exercise to assist the Australian Parliament to resolve'these .
contradictions. The Commission;invitéS‘éSSiétan&é‘iﬁ'discharging its

regponsibilities.




