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" COMMON GROUND AND DISPUTED TERRITORY

A review of the papers presented to this Seminar indicates
that some reform of the laws and procedures dealing with
bail is agreed to be necessary. At the very least, there
seems to be general agreement that absconding on bail should
.be introduced as a separate offence. Judge Muir's paper
points out that this was one of the matters of general 1
agreement amongst judges of the District Court of Hew Scuth Wales.
Det. Sergeant Stirton and Detective Sergeant Morrissoen

call for the separate criminal offence ofzfalllng toc appear
whilst on bail "without reasonable excuse".® The paper by
" Mr, Ward does appear to indicate that bail absconding is 3
“an inereasing problem in the higher courts of New South Wales.
The price of reform of bail law and procedure which meets

‘tne challenge thrown up by the Bail Reviéew Committee's

census 'is a readiness for the substantive law to take more
seriously the failure of an accused to comply with conditions
of bail and to appear before the relevant court.

It alsc seems to be generally agneed that there would be value
in organising the critéfia to be applied in making the
decisicns necessary on a %l application." -Susan -Armstrong
argues effectively .for this.” Detective Sergeant Stlrton

and Detective ‘Sergeant Morrisson agree that there is a great
need for "some type of uniforméty in the granting of bail
both by police and the courts"i.:.The -District Court ]udges
considered that some criteria could usefully be outlined -in

a statute. -The points score obtainéd by the defendant in

"an objective test" of his community ties was considered a
relevant criterion in assessing the pfobablllty of appearance.
His Honour, speaking for himself, recogniseg the value of

the Manhattan system in 1ntrodu01ng "a much greater degree

of objectivity into a bail decision".’ He says that he would
welcome the introduction of the system which would
undoubtedly be of assistance to any judge deallng with an
application.

The going gets heavier after this. There is rank disagreement
about the weight that should be given to the likelihood

that the accused will commit further offences whilst on bail.
The Bail Review Committee and Susan Armstrong argue

povwerfully against giving weight to this eriterion.® Mr.
Ward's paper suggests that, however much we may suspect that
absconders commit further offences, the positive proof of

the assertion is, to be found only in a small number of cases
examined by him.®

1. Judge A.G. Muir, Bail - A4 Judieial View, p 4 (para. 5)
2. L. Stirton and R.P. Morrisson, The Problem of Bail - A
Policeman's View, Dp.B

3. P.G. Ward, 4bsconders from Bail, p.9 ’

5., 3, Armstrong, Batl Reform tn New South Wales, p.1l

5. Armstirong, pp.U4,8ff. 6. Stirton & Morrisson, p-6
;. Muir, p.6. 8. Armstrong, pp.iuff

Ward, pp.9-10
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Judge Muir, whilst conceding that a person should not be
kept in prison because it is suspected that he will commit
a crime, nevertheless suggests that given the practical,
problems faced on the hearing of applications for bail,
and the not infrequent evidence that the accused, before

- a court, has actually committed an offence whilst on bail,

the likelihoed of further offending should for Tp part of, the
relevant criteria in any application for baii. Othis
conclusion is strongly supported by ‘the police paper which:
asserts that if there is reasonable cause to believe that

the offender will commit further crimes whilst on bail,

this should plaf an important part in the court's . _
deliberations.llPlainly this is something about which, police
feel strongly. No other assertion in the whole of the
Seminar papers warranted, in the opinion of contributors,

-the accolade of capital type-

AN END TO TALKING

One of the greatest problems facing law reformers is that

all too frequently, reports are prepared which come te
nothing. Much intellectual energy, to say nothing of public
funds, is thrown away and the law remains unrefermed. . Nowhere
is this more true than in criminal law and procedure: - The’
easiest thing is tp muddle along. Those who suffer injustice
are frequently inarticulate, poor, young or eotherwise :
disadvantaged. It is to speak for them and for the standards
of civilised society that reformers must do their work.

The digest of law reform reports iprepared by “the Australian
Commission for the Standing Committee of Attorneys- -General
lists a very gfeat number dealing with veform of bail law

and procedure. < From England ito Fiji, from India to Jamaica,
from New Zealand to Sri Lanka, from Victoria to Papua New
Guinea, busy commissions of inguiry, law reform agencies,
royal ccmm1551ons ahd government lawyers have expended
enormous energies on proposing bail reform: Some legislaticn
has, of course, been enacted. Some ig still under

“consideration. The Commenwealth.&tterney-General, Mr. Ellicott,
"strikes a sympathetie chord for a1l reformers when he says

"There is no logic in Iaw reform bodies
producing reports and spending large amcunts
of public money in the process if the reports
are to lie unread, gathering dust on
Ministerizl shelves"®.

Introducing the Criminal Investigation Bill 1877, which includes
proposals for the reform of police bail, the Attorney-General
said

"Although a large number of reports have
been produced and many reforms proposed,
I think it is fair to say that this

Bill represents the most significant
legislative initiative in this field to
be taken in the Commonwealth of Naticns
at least since the last War and probably
since the establishment of modern police
forces.. It comes to grips with a whole

10. Muir, pp.6-7. 11. Stirton & Morrisson, p.b6

12. Tor details of the Law Reform Digest see Australian Law
Reform Commission, Amnual Report 1976, A.L.R.C.5, pp.32ff.

13.. R.J. Ellicott, Q.C., M.P., Second Reading Speech on

Criminal Investzaatton BiIl 1977 (Cwth), Cwth. Farl
Debates (H of R), 2% March 1977, p.5E63.




variety of difficult. issues upon which
there has been much writing, widespread
dissatisfaction but little legislative
action™

In presenting the Bill the Atforney-General stressed the need
to strike a proper balance beliween protection of the
community and criminal law enforcement, on the one hand,

‘and basic rights and freedoms of the 1nd1v1dual on the cther.
He puts.the movement for reform of our crimiral procedures
into the international qontext of steps taken internationally -
to advance. human rights.»&He cautions against self-satisfaction
with our criminal justice system and lays'émphasis, as did

the Commissicn, upon the need to face up-to the developments

of science and technologyl? The Bill is presently on the Table
of the Commonwealth Parliament. The Attorney-General has
Invited comment and criticism :

18

"Any suggestions for - improvement.of .the

legislation will be verny- carefully

considerad before the Bill is proceeded

with. It is 1mportant %nwmatters as

-vital to the proper operation of the

criminal justice system as_this Bill

that proposals for legislation should

be thorcughly and: carefully weighed

before the law .is finally enacted. . It

ig also vital that the community should

be involved in the formulation of this

legislatien".. 8. . R .
Because .the BilT conféins'pfé§6§aks for Bail’ law.reform;- this
Seminar comes at a particularly apt time. Tt will no doubt
.also be useful to the New South Wales Government which has
shown a_w;lllngness to ventilate these difficult -issues in
the. forum.cf..the gommunity.so that 2ll points of view can be
carefully welghed by government ‘pefore proceedlng to
legisldtion. The time has come, however, for somé reform.
Differences will exist about the precise context pf refornm.
That some reform is needed is really beyond questicn.

THE A.L.R.C. PROPOSALS

Bail came up for consideration in a number of
contexts in the Australian Law Reform Commission's Report
Criminal Investigation. Of course, the Commission's ingquiry
was limited to police bail. Nevertheless, some of the
problems are common and the recommendations and acticon upon
them is therefore of general concern.

A number of the polnts dealt with were fairly specific. For
instance,in considering the special problems of minority
groups, the difficulties faced by migrants released on bail
were referred to.l%1In Italy, for example, it is rare for
offenders to be released before trial. When they are
released, bail money is seldom reguired. Conseguently, bail
can be and often is confused with a fine. An uninstructed
migrant may not appear to answer a charge because of such a
misunderstanding. Recommendations were made to ensure the

14. Ellicott, p.556 " 15. ' ibid, p.56L4

16. +ibid, p.563 17. 1ibid, p.568

18. ibid, p.5686 _

19. Australian Law Reform Commission, Criminal Investigation,
A.L.R.C.2, 1975, p.1l24.
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provisien, in the criminal prccess, of competent interpreters,
of notices in 2 number of. ethnic languages and so on. 20

The Commission's general recommendations on release and bail are
sumnarlsed en page 150 of the Report :

RILLEASE AND BALL

349. Itsheuld be made clear that a police officer iseatitled 1o release a persen in custody i any
time without a charge being laid or a summons issuing. with no liability being atiricted
]’l]‘O\'lde the restrain! was well grounded in faw until the time of release (Para, 163).

130. It should be made clear that there is an obligation immediately 10 refease 4 person arsested
when onc or other of the criteria necessary lo;u:.ufy lh.n urrest no jonger apply (Paras 44,
ta5). : -
351, There should be detailed lcgahnwc provisions governing the release of persons on policd
buil. So far as possible the principles should be the same {or police as court bail. The latier
is outside our present teyms or reference, bul. m.cds urgent kaw reform attention (Para.
173 T - . .

332, Persons in custody charged with an‘offence should be fully notified of their rightsto dpply
for bail, to have legal advice in this respect and 10 communicate with such other people is
muy be necessary Lo obtain assistunce. The criteriz and conditions on which bail may be
granted should also be notified in writing (Para. 175).

353. The bail decision should be made within the feur-hour maximum time lisit (as lawluity
extended) for custodiul inveitigation. It should be capable of being made by any police
oflicer of or abeve the rank of sergeant or lfor the time hcmj, in Lh.l ree ol pnhu. sl‘mun
{Para, 175-6).

354. The bail decision should be made by feference Lo specific eriteria set out in legislation.
These should address attention respectively 10.{a) the probability of appearance at court.
{b). the interests of the accused and (c) the protection of the community. The last-
mentioned critgrion should not include ‘the probability of the accused commisting further
collences™: the Commisston docs not favour the power of preventive detention
Consideration should be _given 1o adupling the Manhutan poinis system for
determination of probability of appearance, and incorporating this practical scheme in

bail procedure by way of regulations or police commissioner's orders {Puras 178-182).

355. There SE-(JUEdqu much more flexibility as 10 the conditions on which a person may he
released on bail. Non-monetary conditions should be emphasised. Various classes of
conditions should be set outin the Jegislation in an increusing erder of siringency. with the
police officer obliged to set the least onerous coffdition consistertt with the person’s
relcase. The traditional language in which bail conditions have been set should be
modernised and simplified (Paras 174, 183-6).

356. There should be a right of immedizte appeal to a magistrate (by telephone if necessary) if
buil is refused er conditions considered oo stringent arce imposed {Pura, 175).

357, A person refeased on bail who wilfully und unreasonably [hils to appeir as insteucted or
breaks 2 condition of release imposed on him should be guiity of a criminal offence (Yura,
177},

358, Other minor reforms with tespect to police bail should include:

(4) provision to enable the subsequent deposit of cash in licu of security where money
bail is set (Para. 187):
(b) provision enabiing payment of bail money by cheque rather thun c:tsh if this is

R aceeptable to the pnllcc ofticer (Pura. 187)

"2 ) prnVlsmn removing the 14-day limitation on duration ol pelice bail which has proved
onereus in some jurisdictions (Para 175); and

s+ d) provision enabling a person charged with muitiple offences to he hailed on onc slone
we- =t (Para. 175).

20. ibid, p.125. See now (riminal Investigation Bilil 1977 -
(hereafter, the Bill), clause 27 and clause 49(2}{a)



THE CRIMIKAL INVESTIGATION BILL 1877 (Cwth}

The Biil is by any standards a major measure of reform.

For example, it introduces strict criteria for arrest and
encourages proceedings by police by way of summons. It
introduces obligations to inform persons of their rights

and to provide access to & lawyer during investigative

action. In introduces special rules in relation to

interviews of Aboriginals, persons not fluent in English

and children. After two decades of talk, it introduces
provisions for the verification;of confessional evidence,
including by way of socund recording apparatus {(tape recorders).
It provides for photography of identification parades to
ensure their fairness. It provxdes reformed procedures for
search and seizure, including the issue of warrants by
telephone. It'forblds entrapmentfand enforces its provisions,
inter alia, by the Scottish reverse onus dlscretlonary rule
for the exclusion of ev1dence cbtalned in cqntraven51cn of
the Code. ' ' , .

The provisicns for p011ce release and bail are contained

in clauses 49 to 58 fthe Bilx. The ﬁlauses are. attached
as an Appendix to thl ‘Daper.” It 1 _sufflclenf for present
purnoses to draw attentlon o’ the majcr provisions.

Clause 49(1} requires that the primary Obllga;lon of a police
officer who charges a-person with an. offence 'is to bring that
-person’ before a maglstrate forthwith, after he is charged.

This is to be done, if it is p0581b1e It underlines the
principle:th&t,“once'awperson-is"dhargédﬁ"he should be
transferred- as quickly-as possidle from the-'committed executive
arm of government to' the 1ndependent Jud1c1a1 arm so that

the accused can be'dealt with acc‘rdlng to lncludlng

upon an appllcatlon for ball

An obllgatlon_ls 1mposed upon the .pPolice offlcer who charges
the person, lf he is authorised to grant bail to determlne

it or, if he is not so authorised, to gﬁlng the person. before
a police officer who is so authorlsed To avoid undué
delay, it is provided that a pelice officer ”authorlsed” is
one whe holds the ragg of sergeant or above or who is. in charge
of a police station.

The police officer required to consider a bail application
is reguired to do so "forihwith" but after giving a person
access to a lawyer or other friend.?3 -

The critical provision of criteria for the granting of bail

is to be found in clzuse 51 which sets out the "matters
relevant to the granting of bail by a police officer'. Those
matters are

(a) matters related to the probability
of the person appearing in court in
respect of the offence if granted
bail; .

(b) matters relating to the interests of
the person; and

(c)} matters relatlng to the protection
of the community.

21, el. 49(2){c)
22, cl. 49(3)
23. el, 50(1




In ‘one particular, the criteria proposed differ from those
suggested by the Commission. " The Commission dealt with the
question of whether it was relevant teo direct the attentidn
of the ball grantor to the "likelihood of the defendant
~committing further offences should he be released". In the
Commission's report reference was made to the judicial favour
with which this c¢riterion hagd been met. The views of
Atkinson J. in R v. Phiilips?? and Scholl J. in R v. Lzah*zs
were cited. The Commission concluded against including that -
criterion on' the basis that "preventive detention is not part

of th= rule of law ... If the accused on release proceeds

to commit another offence he should be dealt-with then. He
should not ‘be punished in-advance by the loss of his iiberty
because of speculation as to what heg might do if “he secures

it.” 26 The Government in acceptlng'the general recommendations
of the Commission did not accept this view. The draft Bill

has therefore added to the "matters relatlng to the protection
of the community" the ;ollow1ng new crltEPJOH :

5(1)(c)(ii)If the .person has been conv1cted of an

- . offence or offences - the likelihood,
having regard td that convietion or

those convietions, of the person

committing an offence or offences while

released on baii.

It can-be said that this amended formula reproduces what
McClemeng J. ,a most experienced trial judge, said in R wv.
'Preﬂtiée and cited by-Judge Muir on p.3 of his paper. The
criterion of 11kellhood of committing further offences cannot
simply be invented. '~ It must bBe based upon the presence of

a past convictidn or donvi€tions. *In"thdt sénse, the -
indulgence in the so-cailéd "foresight saga™ is circumscribed.
Law reform commlssions propose. - Parliaments dispose. The

Bill zertainly reflects views that were put to the Commission
in public sittings, footneted in the report. They also
reflect; as Judge Muir suggests, a widespread public view on
‘the subject. I confess to having been dissuaded from that
view myself only after powerful argument. The Bill represents,
on this subiect, a compromise between thgse who would exclude
consideration of future offences entirely and those who would
allow a complete discretion, without prerequisite reguirements,
in judging the likelihood or ctherwise.of future offences
whilst on bail.

Clause 52 lays down the conditions of police bhail and,
expresses in modern language the several approaches to bail,
adding emphasis to non-monetary conditions. Clause 53 reguires
that the bail decision shall be giten to the person charged
,and that person informed immediately of his entitlement to
access to a lawyer, toc be brought before a Magistrate and to a
copy of the reasons recorded for refusal.

Clause 54 introduces the interesting provision of appeal

against police bail decisions by teiephone. Sometimes, especially
in the Northern Territory, the right to be brought before the
first visiting Magistrate is a fairly hollow right. This is
another case where the developments of science and technology

can be at last recognised by the c¢riminal law. The Commonwezlth
Attorpney-General put it this way

24.  (1947) 32 Cr.App.R. 47.

25. [1954] V.L.R. 152 at p.156.
26. A.L.R.C.2, p.85.

27. (1957) 74 W.@. (B.5.W.) p.u40.



"Especially in a large country, such as
Australia, and in remote districts, it

cis difficult to believe that telephones
should not be specifically.recognised as -

Lappropriate_instruments- for permitting, -
indeed encouraging, judicial superintendence
over police decision.on- ball "gsearches- and - :
so on". 28 _. : ‘

Clause 56 permits the deposit of bail moneys in cash.or "at
the discretion:of the police officer by cheque or other®
prescribed means'. In the credit ‘sodiety, it" is quite”
unreasonable to expect every potential aecused -to~find large
~ amounts of cash as deposit before .securing release. ' With
- appropriate precautions, there.is no reason at all why other
means of payment, used throughout our soc1ety, should not
be permitted and enCOuraged. : : Ton
Clause_SB provides for-an“dffence by-a-persb%>who has been
released on bail where he "wilfully and unPeasonably fails to
comply with an undertaking ‘given by him as-a condition of his
relezse”. The.penalty is not.to exceed the maximum that cguld
be imposed upon him upon conviction for the offence in
respect of which he was released on bail. A maximum in any
case of a fine of $1000 or-a perlod of 1mprlsonment of six
moenths -is provxded : : .

The Crzmznal Inves%zgatzon"Emll 1977 takes the™bdil reform
debate a step further.: FTrue it: is ‘that. the Bill is limited to
the Commonwealth Policev Equally true is' it that it applies
only. to police bail:and not to court bail. Thé Bill presently
lieg:-on: the. table, cf the: Commonwealth1Parllament. - The
Attorney-General has 1nv1tedcomments and 1t may yet be amended.

The reforms proposed are found in the context of a major
modernisation of the criminal investigation process which the
Attorney-General of the Commonwealth has suggested "could
become a model for all criminal investigation in Australia".?®
As in any other issue of reform, especially in this sensitive,
difficult area, not everyone will be pleased. However, if

this seminar and the papers presented to it are any guide,

the bail reforms proposed do represent a positive step forward.
In particular, I suggest that the following reforms are laudable
and could bear consideration by this Seminar and for

application beyond the Commonweaith Police.

% The obligation to inform a person in a
language in which he is fluent of his
right to bail and to a facility of
contact with a lawyer for that purpose.
The provision of clear criteria for the
granting of bail, incliuding criteria
which forma checklist 1o provide simplicity
and uniformity in making bail decisions.
The provision of emphasis upon non-
monetary forms of security.

The simplification of the language of
. bail.
28, Ellicott, p-.566
29. ibid, p.5566




* The notification of rights of review
of bail. . .
* The provision in appropriate cases
for telephone  appeals against police
bail decisiens to provide, by the
means. of- the 20th century,.a relevant
"judicial superintendence over: thsse

decisions. ) -
%  The provision for -non-cash deposit: of
security.

* The provision of an offence for failing
-tocomply with bail undertakings.

There are, of course, other medsures of reform that go bkeyond
this. Bill. Broader questions are certainly raised in respect
of court bail. In view of the. recent experience in. federal
courts, I enter a note of caution-concerning Judge Muir's -
postscript-on: in-camera-proceedings in this or any other
criminal case.30 The appeal of my paper is that the many
proposals for bail law reform should now be given the
Pariiamentary consideration they deserve.. .

30. ¢f. R.J. Ellicott, Commonwealth Parliamentary Debaztes
(H of R) 25 May 1976, p.2531 concerning s.97 Family Law
det. BSee as to the duty of newspapers reporting committal
proceedings K v. Fletcher (1949) 113 J.P. 365 (C.C.A.)




APPENDIX

49, {1} A Police Officer who charges.a person with an offence shall, if
it is possible for the pewson to -be-brought.before a Magistraic forthwith
after he is charged, bring the person, or ciuse the person o be brought,
belore a Mugistrate forthwith o be-dealt-witlt aceording to law.

{2} Where a Pelice Officer who charges a person with an elfence is
‘unable to comply with sub-section (1}, the Police Oflicer—

(a) shall inform the person,’ ot cause the person to be informed in
writing in a ["lm:,u.lgc inwhich he is ﬁuent And '1150 i pl"lLl:L'lbh..
“orally— . E . T .

(i) that he may commumcntc wnh‘a lawycr of h:s chon.e in

= connexivn with the making of an application for baii; and

(i) that he may communicate with any other’ purson of his

choice in"connexion with the provision of bail; - :

and, if the person asks for facilities-to do’so, shall provide the

person, Or-cuuse the person to ‘be provided, with reasonable

fucilities to enable h|m so to commumcatc with a h\\'y&.r or other
persort;

(b

P

shall furnish to the person, in writing and i a language in which
he is fluent and also, if practicable. orally, particulars of the
matters that are relevant to the granting of bail and 1!.’1L coudluom
subject to which bail may be granted; and

(c) shall, if he is awthorized to grant bml—dclcrminc whether bail
should be granted to the person, or, if he is not so authorized,
bring the person before a Pol]cc Oﬂ'cer authnnzcd to gram bail

to the perspn. - 0 T ; o

—

(3} In this section, a reference to a Police Officer authorized to grant
bail is a reference to a Police Officer who holds the rank of serpeant or a
higher rank or to any other Pohce Officer who Is the Puhcc ‘Officer ia
charge of a Pohcc Station, .

50. {1) A Police Officer who is required to consider whether to grant ~
bait to a person churged with an offence shall forthwith, but after affording
the person., or a4 luwyer assisting the persopn, and 4 Police Officer con-
cerncd with investigating the offence, opportunities 1o make submissions
to him concerning any mudters speciticd in sub-section 50 (£} that are
refevant to the granting of bail. decide whether, having regard only to the
informatian belore bim concerning those matters and 10 sub-sections.(2),
{3) and (4 of this section, to grant, or refuse to geant, the person bail,

(2) A Potice Officer—

(i) shall not grant bail to a person otherwise than subject to the
condition speeified in paragraph 52 (2); and

{b) may, subjeet to sub-sections (3 and (4), grant’ bail to 1 person
subject to such other conditiens, being conditions specified in
section 52, as e deems appropriate.

(3} A Pelicc Officer—

“{a) shall not prant bait to a person subject to a condition speeified in
narzpraph 52 (b (e} {d), (2) or (F) unless he is of" the opinion
that the feffilment of the condition is necessary to sesure | or
mare or e iciowing purposes. mumely, the attendanee of the
person veforethe Court to answer the charge, the protection fram
physiced ln;vn'o{'tnc person chirged, the protection from physical
injury of ather persons connectad with the charge and the pre-
vendion ¢ the person charged from iﬂu:rfuin" with evidenee,
intimiditing witnesses or hind: ering inyuiries imo the charge; and




{5) shall not graint boil 1o a person subject to conditions 1hat include
a conditivs specilicd In o particular paragraph ol seetion 52, huing
partgrapih 57 {5y, (el (d) ) or {1 unless he is-of the opinion
that’ futiilment of any conditions that include only conditions
speeified-in the paragraphs of that sub-section that precede that
purticular paragraph -would be unlikely to secure the purposes

) referred to in parsgraph (1) of this suh-seetion.

() A Paiice Ollicer may, at the request of a4 person charged with an
offence, grant kim bail subject 40 any gonditions specilied 1 paragraphs
52 (L) 1c), (). e and 10 ) that ke thinks approprixte to secure the pur-
poses referred 1o in_paragraph (3) (0 of this section notwithstanding the
provisions of paragraph (3) (b) of this scction:

(5) Where a Polive Officer decides 1o grant bail 1o a person subject to
conditions that include 2 condition speejfied in a particular paragraph of
section 52, being pasagraph 52 (W) (€) {d), {&) or ('), otherwire than at
the regjuest ‘ol 1he person, he shall record his reasons for deciding 1hat
fulfilment of any conditions that inclde only conditions speeiticd in the
paragraphs, Of that sub-sectipn thar preedde that particsilar parageaph
would not sceure the purposes specilied in paragraph (3} () of this section.

S .

51. (1) For the purpose of subs<scction 30 (1), the matters relevant to
the granting of bail by a Police Ollicer 10 # person charged with an offence
are— = ) .

(2) miatters related to the probability of the person appearing in
court in respect of the offence i granted bail, that is o say -

() the background and community ties of the person having

regard to the naturc of his residence, cmployment und
family situation and to his police record, il known; and

{{i) the ciramstances in witich the dilence was commitied, the

nature and Seriodsness of the offence, the strengih of the
evidénee against the person and other information relevant
~ to the fikeliheod of his absconding;
{b) matters refated to the inierests of the person, that is to say—
(I} the period that the persen may bo oblized 10 spend in
custady i bail i3 refused aiid the conditions uader which
i would be held i cosody;
(i} the needs of the parson to be fiee for the purnoses of
preparing for his appearance belore the court and obtaining
[egad advice and for other purposes; and
(iii} the need of the person for physical protection, whether the
need arises because he iy ineapaciated by intoxication.
injury or the use of drugs or avisoy from other ciuses: and
(c) matters related 1o the protection of the community that is to suv—
(i) the likelihood of the person imerfering with evidence,
intimidating wilnesses or hindering polive inguiries; and
(i) if the person has been convicted of an oflence or offeness —
the likelihood, having regard o that conviction or thase
convictions, of the person commmilling an offence or
offences while released on bail,

(2) In paragraph (1} (c). a reference 10 an offence includes a reference
to an offence agiinst o Jaw of u State or of a country other than Austzalin,

52. The conditions referred to in sub-section 50 (2) in relation to a
person charged with an offence are—

(2} that he undertake, in writing, to appear before a specified court

at a specified time and place, or at such other time and place as
is notified to him by a Police Oflicer;




() that he undertake, in writing, to observe specificd requircments
as to his conduct while released on baii, not being requirements
with respect to the giving of St.cumy, the dcposan 0! moncy o
the forfeiture of moneyy- «+

that another person acceptable te'the Police Officer acknoivicige,
in writing, that he i acquamted with the person ch.ugl_d aud
regards -him-as a: responsible’ person who Is hkcly ‘to appedr in
court to answer the charge; -

et Lt o ven Bad RO

(c

~

(d

~—

Police Officer; -etlfer- im0 ancagresment, ~withaut - security, o

forfelt a specificd sum. if the: persope-charged tails to appear-in

court when required 10 do s0 iur the puepose of answering the
charge; :

(c) that the person chqrgcd or 'molhcr pETSOIn qcccpl.xhk to the

Palice Officer. enter into anagreenidint, and hn,c \LLlH’Il) 'ICC&.pl-

-1 able to the' Police Ofjcer,

fails to appéar in coure wlu.u rt.qum.d to'do so for th. |>u1pose f

.. answering the ch.lrac. and ;

3! ‘that the per

e

be forfeited if the persen fails {o dpp ar_in court when required
10 do so for the purpose of answering the ch;:rgc..

53R(1A Police OITc_cr Slull rm [11\\'1111 'lltc:l dt.r:ldlm.. undcr eechon 50-

whether to arant baik. or 16 refuse o grant Bail, to a person charged with

an oljence, :!‘lmrm the person nl h[s du: mn ..md also inform lhc pu S -

(a) tlmt he'js cnmlud [o rc,qu
hie is. qugﬂl]t hcfon. 4 Magi

to provide E.!uhl:(:s for lmn o )ﬁly 1o a M'lgl\tr ite !'or b.nl

(b) thut he is entitied, lo communu.ate with, and. have.the 'ﬁsm:mce
«f, o lawyer in conncx:on with such an dpphc’mon. and

(¢) that hEg i mmicd to be furmahu] Cupon, rcqu-.st

o

- Officer, with o’ cop} ofthc'rr.asons (1 any} rccord;d in accordance,

with §ub-§Llen 50 (5)

.1..::

{2) A Policc Olficer shudl, upon request by a person who is in custody
in consequence of having been churged with an ollence and has been
granted or refused bail vader sub-section 30 (1). prcividc the person with
reasonable facilities to communicate with o lawyer in conpexion with the
grant or refusal of bail.

{3y A Police Officer shall, upon request by a person who s in cusiody
in conscquence of having been charged with an offence and has been
granted bail under sub-sectian 50 (1), turaish to the purson x copy of the
reasons (if any) recorded in accordanee with section 50 (5) in relation to
the decision to grant him bail.

54, (1) Where a Palice Officer refuses, under’section 50, to grant bail to
a person charged with an offence, or grants bail to such a person but the
person is unable or unwilling to comply, or arrange for another person 1o
comply, with any of the conditions (not beirg the condilion specified in
paragraph 52 {(a) ) subject to which bail was granted, the person shall be
brought before a Magistrate or Justice to be dealt with according to law as
soon as it is practicable to do so and not later than the first sitting of a
court at a place to which it is practicable to take the person for that
purpose.

(2) A person who Is waiting in custody to be brought bcfnrc a

Magisteate or 2 Justice in accordiunce with sub-section (1) may, at any time,
request a Police Officer for facilitics to make an application for baif and,
il e does s0, the Police Officer shall, s soon us practicable alter he makes
the request and, il possible, within one hour after he makes the request.
bring him belore a Judge, Magistrate or Justice in persen or arrange for
him to make application 1o a Judge or Magistrate by telephone for bail.

that the -person chacged. or-another person ace: ptable tor the

o forfeit o §piccilied sum if the person

Palice Officer, dl.p0~.|l \uth thc PO]ILL Onltl.l a Spbf.lllt.d sum to,

"5



(3} A Palice Oflicer shalf not—
() bring a person before 2 Judge in person, or arrange for & person
. to make app]u.mm) . a Judpe by telephone for bail it it is
; pricticable to: bring. him belore a Magistrate or a Justice in
persan.of arrange forhim 10 make application 1o a Mugistrate
i by telephone for bail; .

(b) arrange for a person to make 'mphc’!hon ton Judve by tu.]c-phonc
for bail i it 15 -practicable for -him to he hrom.ht belore s Judge
in person; or

(c

—~—

telephone for bail ifi s pr'!CllC’lhIL to bl‘lllé. Rim hv.lnrg i Magis-
trate.or .lu«uu -in person, - - - AT -

“ Wherc a person makes appllcatlon for b-ul to a Judge or M.wmrate
by telephone, the Judge or Magistrate may, after affording The applicant
or a kawyer acting 'on his behall and the Police Officer conc;rncd eppor-
tunities to make subml‘islons to him. i in h|> leLTCllUH erm or refuse to
grant. the person bail.. .

tioh “ Magistrate * does not include a Justice,
S5. (1) Wherc.a person is charged with 2 or mor¢ offences at the same

{a) a Police Officer considering whether to grant bail to the person
shall decide, ut the sume time, whether to granl, or roluse. to
~ grant: bail 1o the person in respect of all the chy rees
) an application may be made for bail under sub-&eetion 54 (2) in
respect of all the charges, but not otherwise; and

{c) any-bail that is granted to the persomn shail be granted in respect
ofall'the charges and sumr'ﬁé under ml\uwa shialk not be 1ch| od
m:n.spcct of each charge, - = .- oo -

(2) For-the purposcs oi‘applymg scclwns 50, 51, 52and 54 in relation
to a person who is charged with 2 or more offences at the same time—

{a) rcf’erenccs in those sections to an offence shall be read as references
to 1hose offences;

(b) referenées in those sections to a chavge shali be read as references
to those charges; and . !

(¢} the reference in sub-paragraph 51 (a} (i) to the circumstances in
which the offence was commitied shall be read as a reference to
the circumstances in which each of the offences was commitied,

56. (l) Where bail is granted {0 a person Subject to o condition that a
sum be deposited with 4 Police Oflicer, the sam muy be depusited in cash
or, at the discretion of the Police Officer, by chuquc or other preseribed
means.

(2) A person who has given a security to a Police Oflficer in relation to
the release of @ person (in this sub-section referred to ns the = defendant ')
on buil may, at any time, deposit with the Pelice Ofiiver an amount ey 1]
16 the sum that he is lable to Torfeit i 1he defendant Fuils to appear in

court when required ta do so for the purpose of answering 1o (he relevant
charge and, if’ the defendant so appeurs in court, or {uils o 1o appear in
court but the relevant charpe is withdrawn or dismissed, the firsi-
mentioned person is entitled 1o have the seeurity returoed to him,

CarrEnge ’for"a'pnrson" to make- application te "a- Mugistrate” by




57. {1y Where a prescribed Police Qlficer believes on rensonable
grounds that a person who 11 15 hu.n rL,IL.hL.d on buli pranted  umder
section 50—

{2} is absconding; or . . [, -

{b} has fziled to comply‘mth or is about to fail to comply W lth. .m
undertaking given by hirh as a-condition of his refense,

the Police Officer may revoke the bml, and the p-.,rson nuy thcn be

arrested by a Police Officer, ... . e e e

" {2) Where, under sub-section 56 (1), a sem has been d'cﬁosited by
cheque in relation to tie celéase of @ person on bail and the cheque is
dishonoured by nonr-payment, & prescribed Police Qflicer may revoke the
bail, and the person may then be arrgsted by a Police Ofticer. - ..

(3) In this section, ** prescribed Police Officer ' mearis member of
the Commonwealth Police Force who holds the rank of sergeant or a
higher r'mk or is in charge of’l !’ollu: Sl.!tlon

e B T

58. () Sl.leLCt to sub-sections (2) and (3) \vhcrc the pcrson who has
been released on bail gfanted by u Police ~Officer witfully and
unreasonably fails to comply with an undertaking given by him as a
condition of his refease, the person commits an offence punishable, upon
conviction, by a penalty not exceeding the maximum penalty that could
be imposed on him upon conwct:on for [Iu, oﬁem,c fn respect of‘ which be
was released 'on bail,™ T TR A

(2) Where a person \vho lras beca released on bail granted by a Police
Officer in respect of 2'or morc ofﬁ.ncu wslt'ully and unreasonably faiis to
comply with an undertaking’ given® By-hint-as—a condition’ of-hisrelease, -
sub-section (1) ‘Ippllcs as 1f1hc rcﬁ.rcnce to the offence in rc:p:.ct of which

he was released on buil was a reference to the effence in relation to which
he tailed to comply. with the undertaking or it he-failed comply:with the
undertaKing in‘relation to 2 or-mdre ofiencesifto the move-or. mosi serious
of those offences,. ., . '

T T T O R L RN

(3) A courtshall net 1mpo'~‘.c on u person who is convicted of an offence -
under sub-section (1) a fine in excess of $1,000 or a period of imprison-
ment in excess ol 6 months, -



