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LAW REFORM AND THE LAW REFORM COMMISSION

1. I want to start hy thaﬁking the Victorian_ﬂranchfpf Fhe Australian

Psychological Society for having invited.te to address you briefly. Our
meeting together comes at én_important time., It ecincides with increasing
cencern in the community that we should get right our approaches to the
,kegal,ﬁosition_of small and sometimes unpopular minq:ities who live amongst
uss Tt is importaﬂt_in all things, not least in law refofm, to keep one's
‘balance., However,-it is also important, in an agé that has seen 5q many
sﬁientificrmiracles,. that we retain a:héalthj scepticisam about the.
ppssibilifies of psychology and psychiatry. - It is vital that the law

retains a capacity to assert and protect the rights of ipdividuals even

against those whom,in the pame of "treatment” and with the best of motives

would impose limitations bn_ﬁhg rights of fellow ecitizens..

" 2. The national Law Reform Commissien, of whichk I am the Chairman, has
received an important Reference from thé Federal Government. It relates

to the suggestion af new laws for the protection of privacy im Australia.
?rivacy is not just a matter of computers, surveillance devices: and
Government machinery. It is an elusive concept which is relevant to the
psychology of man and to his assertion of individualism. The Commission

is 1Dokin5 to meqbers of the Australian Psychological Socigty, incigdiqg
those members in this Branch, who can assist it to grasp ;h§ Refe{éﬁce'

now given to it by the A;torney-General and to report .in a.gractié;l.fashion

to the Federal Parliament.

L3 The Law Reform Commission Act was. passed in 1973. _The Bill was
introduced . into the Senate by the then Attorney-Generzl, Semator Murphy.
It established a Law Reform Commission for the Commonwealth for the first
time. There had been numerous State commissions and even a, commission

in-the A.C.T. before 1973. Calls had been made, over the past decade



especially, for a ‘federal commigsion. Attempts were made by .
Senator Murphy to establish a commission in which the States would
participate. TFor one reason or another, this proved impossible. A
Accordingly the Australian Commissioﬁ'was founded with responsibility'
to review laws within the competence of the Commonwealth Parliament.
This included territorial laws. The atféntioﬁ of-tﬁe Cormission is
drawn by the Act o the need to consider proposal;s, for uniformity

between the laws of the'Tarritories'and the laws of the States.

An interesting provisien was inserted in the Law Reform Commission
Bill on the motion of Senator Greenwood. It is now s.7 of the Act. By
this we are commanded to ensure that thé laws propos;—_{d'.by us -~

¥_[.do not trespass unduly on-pérsemal rights and-

libérfies and'dd not undily maké:the rights ands -

liberties of ‘citizens dependeént upon administrative

rather than jodicial decisions™: - '
We are alse required by the same gection to ensure that such proposals are,
* aé far'ds "pracfic’:';'abl:e' consistent.with the Articles of the International
Coverant on Civil and Political Rights: Theke are interesting and unusual
provigions féi’,'a‘ Commonwealth stétut"e."--"l'ﬁey 'pfovide-.;. guiding principle
which ig always befote’ the Commiksiofi, mot least in the current exercise

R

concerning privacy. <77 oo

-

The Commission has been taking‘an’ active part im bringing
together the fourteen law reform agencies in this part of the world. But
this is a subsidiary functien of the-Commission and mot-:its main task. ' The
nain task is, within references received from the Attorney-General, to
assist E_P'arl"'iament' by proposing legislation for the reform, modernisation
and simplification of the law. We follow well-worn methods : we issue

working papers :we hold public sittings and finally we report to Parliament.

THE PRIVACY REFERENCE

4.~ As T have samid, the new Government's major reference to the

Commission ‘cofterns privacy protectiom. AT political parties in

Australia are concerned at the growing intrusiem-into our lives of
Government, business and others and the need to draw new lines appropriate .
for the modern age, It is heartening that such unanimity exists bétween

the political parties in Australia on this question.

5. During the election campalgn in 1975, the Prime Minister promised that

if returned, thé Government would féfef té the Commis§isd the récommerdation




v -

of mew laws for the protéction of indfvidual privacy in Australia. This
premise was repeated by the Governor-Gemeral -who-said that it was the
jntention of the Government upon receiving the Commission's report, to
introduce appropriateé legislation. A more specific commitment one could
scarcely wish for: b e T

6. The Reference was announced om 9 April 1976. Put broadly it
requires the Commission-to do two things. Our £irst task is to examine
- the Commonwealth-Statute Book and ensure.that present laws .of the
commonwealth and of the Territories adequately accord.with modern
-principleés of privacy -protection and respect. The second task, within
_thie’ power given by the Constitutidn to-tha Commonwealth Parlisment, will
be ‘to suggest appropriate changes in:thé: law whére:undue intrusions into
or interferences with privacy'afiéé. Oné relationship .specifically
identified by theé Attorney-General (iqia'Tegritdriél';Qntéxt)'isithe
confidential relationship between doctor and patient.. The Commonwealth
does not, of course, have-general conéiitutional ﬁowe; ;QAQeal with this
problem on a natfonal basis. FEach State has, as you will Kpow,'its

own Mentai Health 15&;:rAithough the_Cbmmonwealth doés ﬁéve—certain potiers
in relation to Soclal Security, its own pienary,p§wg;szin pespect_df

psychiatry and mental health are to be found in the. Territories only.

-

THE PROBLEM AND POSSIBLE SOLUTIONS - -
7. This lack of general constitutional power to grasp the whole

.issue of privacy rights and privacy pretection presents, of course, a
formidable barrier against a total apprgach td the problem in this country.
A second problem, the immediate cause of the Reference, is the inédequacy
of present legal protection, There is, it is generally accqgtéd, no
general tort of privacy which can be enforced in the courts of Australia.
There are specific Commonwealth and State Aéts which give eertain rights
but no general protection is afforded in round terms. When. to these
problems and inadequacies are added the growing intrusive capacities of
computers and the other devices of modern science, the.peed to wrench the
léw_into the 20th Century can be plainly seen. We lag several years
behind in Australia in seeking to come to grips with these problems. In
the United States significant legislation has already been iIntroduced.

In the United Kingdom a number of committees have reported, notedl; the
Younger Committee which comprised some sSeventeen Commissioners and had

a large.budget.

8." The possibilities for privacy protection are numerous, They include:




(a)'Q'a tott remedy such HE wag suggested i South
Augtralia and 4in Tasmania but reJected as
"bgugﬂhnéaﬁisfacfbfy~=byﬁthe Upper House im -each State.-

& -watchdog committes ‘Temedy -along the lines=" =7 ~

"of-the N.S.W. Privacy Committee : perhaps with
more "teeth". Poésibly one of the members of the
proposed Federal Human Rights Commission shéuld
be a Privacy Commissioner'wibh'sbetific.bowef to

'*f”‘Ldééiywitﬁ"démplaints dbout Intrusién into privacy

1-feééi-ay 1ével ﬁ

?and“inclineﬁ'tc-untrude 1nto prlvacy Festdeag.

s constitutionar émendments.i These' would plainly™
be ‘the 1ast resort when one “remembers the

" history of constitutional proposals in this.

‘country.
THE PROGRAMME - - 2 .
9. ‘The Commission is at the moment engaged in the widest possible

cuﬁsultatibh‘about its terms of reference. Im a sense that is why I
am here tonight. An Issues Paper is being prepared which sets out the
problems and some tentative solutions. After this has been widely dis-
tributed, Puﬁlic sitﬁinés will be held. We prefer to take this course
after we have hofied and fashioned some ideas of our own that can be

- - A'---. L ' = ~
tested against ‘public and expert opinion.

10. The Commission has made it clear that this exercise will not be
conducted "in the back room”. If we have made any special contribution
to law fef&rm'téchnique in Australia, it is in our clear endeavour to
secﬁre'ﬁubiié pértidiﬁation in our work. The Commission has sat in all
parts of Australia and will do so in this Reference. We propose to
secure Consultants from all parts of the Commonwealth to take part in

this national exercise. Plainly it is not a job for lawyers only. Some




-of the Consultants will be sociclegists. Some will be computer scientists.
O:hers will be political scientists. I hope to attract psychologlsts and
psychiatrists to assist us. We have written to experts and special
interest groups im all parts of the country to enlist their personnel,
ideas and suggestions. Copiesof the terms of reference have heen sent to

— - .appropriate officers throughout the Commomwealth Publ;c Service. In short,

" we conduct our exercise, seeking the help of all.

‘31, There are prablems in going out to the commumity to procure its
. ideas on an issue such as this. The problems include thoge,bf econony,
;ﬁhe_elusiveﬁess'of the issue, the personnei available and the urgengyﬁpf
the task. Neither experts nor special interest groups have a mortgage
on omniscience in this area. YNor can the taW;Reform_gqmmission‘simyly
wait for neatly presented submissions. ,Thé_obligatiqn_clgarly falls upon
us to elicit opinion and evidence from alllgargs of the Australjan
commﬁnity; This requires.the generation Of_dgbétgjupon the issue. "There
" will be no escaping'controvérsy and strong feelings.

12. If we look at prlvacy and the law hlstorlcally a plcture of expandlng
concerns emerges. Orxglnally the law of trespass was conqtructed tc protect
the prlvacy of the person and his property agalnst unanL:ed 1nva31on.
Invasions. by a ne1ghbour gave rise to an action of nuisance. Then the law
.developed protections of a more subtle kind to safeguard reputation by
actions on the case; Confidéntigl information was afforded some protection1
by the common law. In thls Century specxflc statutes have been developed to
procect ‘man's privacy from the new inv331ans of the telephnne, surve1llance
devices, listening dev1ces and so on. “The 1n£ormatlon exploszon-and the
computer dimension add a new urgenc§ to the neéd te prbtééE the circle

of integrity around the private area of man. What is this area? How far

should the Law Reform Commission push 1ts legal boundarles7

PRIVACY AND PSYCHOLOGY

Westin's Categories

13. There have been numercus attgmpts‘to define privacy.. 1In the
nineteenth century, it was enough for Judge Cooléy to -eall it the "right to
be let alome'. vaiously, this is toa sweepling a stateément, at least

for our modern society. The concept must be Ttefined and particular
attributes discerned, if the definitions are to be of any use. Professor
A.F, Westin, analysing the need felt by man for privacy; found it ‘,
possible to identify four distinct facets;

Solitude - 3 Necessary to permit a man to reflact upon

his experience..



Intimacy . : Relationships with family and friends .
;necessa:y-to permif deeper. and more
meanlngful relationships.- T -
Anonymity ot Necessary_to perm1t a man to.exist outside

‘ L e the bounds-of his-historical developments,

S =t I ~_a sort of "retreat'. .. .. _
Reserve : Neceséaryrto,permit.a,man to withdraw from
', ) communlcatlon, when he feels the need to do S50.
A recent Canadian study 1dent1f1ed anonymity .as -the aspect of privacy most
seriously threatened by the-collection and,storagggof‘1n£o;mat10n: Other
aspects areé “undermined by -everyday féatureg of modern social iife,- Even
architecture :and. living arrangements aré 5uchf;haqfi;:pecomes increasingly

diffiéult.fo;_peoplg-to:figd.privacy for-gelitude or iatimacy. o=

Rationale - -

14, . -.In *his essay-"Sowe-Psychological Aspecté-of-?rivaqy"; Sidney Jourard

explains that:"... the state of privacy is related ;to the act of concealment

Pr1vacy is an outcome of a person's wish to w1thhold from ethers certain

knowledge as to hls past and present experlence and action and his

1ntent10ns for the future. The w1sh F@r prlvacy expresses a. desire

to be an enxgma to, others or, more generally, a d951re to conLrol others

15. I was tbld_aﬁ a CiviIzLiée%fieé_05ﬁfé£éhce last yééf that privacy was
simply the product of a double standaxd sociéty. Remove h&pocrisy and there
would be no need for privacy., It is my feeling that this superficially
attractmve assertion ignores récurrent and strongly felt human needs for
retreat of the kind mentioned above. PFeople do yant to control the

way in which others see them, They also often seek to control their own
selprerceppibn, not least, to bring the latter into conformity with the

standards of society and the law of the land.

16. It is in part because of the importance attached to perceptions of

the "self-concealing person” that the developments of data bhanks, surveillan
devices -and like scientific machinery of intrusion, ¢oncern people.

Perhaps we ought not to be concerned about othér pecple seeing us "as we are
The fact remains that nearly all members of society are so concerned.

This fact creates, In modern society, the need for legal guidance aﬁd redres
where the intruéion goes too far. That is in part what the Reference

to the Law Reform Commission is about.




i'"{ésiems

17. I have already mentioned the intrusions into privacy by data

ubanks, scientific developments and so on. I Eave referred to the mere

i ‘gtthitecture of modern living. Although this may render intimacy and
Jgéiitude less possible perhaps anonymity is easier to secure in a modern
"'metropolis than in a tribal village. Thesge ﬁetceptiomé of the problem
only aegin to scratch the surface. Many will urgé upon us a broader
definition of "privacy” which go beyond information CDllECtlon. In his

recent paper "Privacy and the Therapeutlc State : Beyond Bugglﬂg and

Bedrooms Dr, P.R. Wilson squests that ;he debate has been too narrowly

focused He suggests tﬁat -
’ '?r1vacy of - 1nformat10n about oneself’whlle terrlbly -
important is less important than privacy of thaught
and prlvacy of action. TIE I cannot think what 1 wlsh
‘to thiok and do what I wish to do, it_is not very
“‘1mportant that someone knows my credlt hlstory Privacy
of 1nformation may be a preraqulslte to prlvacy of

thought and action but for me, they do not dcktrmine

=

the whole of prlvacy or even most of 1t. Privacy [is]
inextricably bound up w1th concepts like autonomy,

freedom,ﬁnd 1nd1v1duallsm -

- - S . - .

. From thls base, Dr Wllson attacks the therapeutlc state with -
its increasing concern to control the private thoughts and conduct of
individuals. Dr. Wllgon S ctltlclsm of the Queensland Mental-Health Act,
1974, is well known. Although it Wiil be nece%sary to put a limit on
the concept, and to concentrate'upon'the focus which the terms of
reference give us, essays such aé thisréd call our attention to wider
implications of privacy protection than the control of computers and

government files.

19. Dr. Wilson's concept of privacy is such that he would clearly
intend the Commission to embrace, under its banner, many important issues
of mental health reform. He would broaden the perspective of "the right
to be let alone” to the much broader "ripght ... to go to hell in your ownm
way provided other ﬁeople or their property are not hurt in the ptqgeSS"
‘He suggest that the right to one's own thought processes, no matter how
unugual, may alsoc be protected by the right of privacy.

In his paper, Dr. Wilson draws attention to the well known distinction
between treatment that is "desirable for the individual's self realisatic

and treatment "which is considered necessary (either rightly or wrongly)

for the preservation of conformity and social order". He asserts that this
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dlstlnctlon may have a profound 1nfluence upon the prlvacy of the

1nd1v1dual. The problem he foresees in the efforts of the therapeutlc

state, he lllustrates by research concernlng the predlctlon of violence

in Chlldren by means of psychologlcal and psychlatrlc tests. For every accurat

psychiatric prediction of v1olence he says there are between ‘a hundred
and two hundred incorrect ones. '

We hear mueh nowadays about the rlght to 11fe Dy. Paul Wilscn

-If Dr. Wilscn 5 approach ‘to ‘privaey is correéf: then its

Iop e JETEEC PRI .

borders are almost llm tless and certalnly em%race many aspects of mental

aredeflned as normal“ thoughts

publxc drunks and many others labelled as "dev1ant as%a elass of our

Now, many (Eﬁen if” they do not accept all of Dr Wllson 8 clalms)

will have some sympathy for hlS approach But is this really a "privacy”

© . - ey

‘ question? Admlttedly any cateﬁorlzation of soc1al probleﬁs is bound
to involve artlflclallty and 1ncunsistenc1es. Nevertheless, there may be
very good practical reasons for avoiding the danger of making "privacy"
a trendy band wagon upon which we.can all flde ‘to the solution of every
conceived social 111. It seems to me, and it.nas_seemed to the Commission
that hovever important may be the reform of laws relating to mental healith
eand the rights of the so called wentally disturbed, these are discreet issues
which require special attentilon. They ought not to be swept along in the
periphery of an exercise which has another focus.
MENTAL HEALTH LAW REFORM

20. In consldering the broad domain of mental health, Eric Fromm provides

criteria for the discussion of issues of mental health law reform.
"The eriterion of mental health is not ome of individual -
adjnstment te a given social order, but a universal one,
valid for all men, of giving a satisfactory answer to the
problem of human existence”
There have been many inquiries in this country and overseas which

have addressed themselves to suggesting "satisfactory answers". A major
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inqui:y'is, as I have said, current in South Australia, What is the
dimension of the prob;em in Australia?” '
"About 68 000 people enter A&séralian mental hospitals every
year. Legal protection for all of them is skimpy; and for
25 - 307 committed as 1nvoluntary patients, is neg11g1b1e
E. Wynhdusen “Peope With Few nghts" National Times April 19, 1976
p-34.
21. Vhy do we, who pride ourselves upun a crimipal JuStiCB system that
. would rather have a huudred gullty men go free than ore innvcent convicied,

‘One reason is

Ltolerate such a state of affairs, with apparent resignatio'?ﬁ
‘that the procedu:e for processing the mentally dlsturbed is 'part of the
civil process and net of the admlnlstratlon of criminal Justlce. - Another
reason is that the conduct’ of’supetv131on is perceived as 'treatment“
by Texperts" net punlshment by authorlty. Although ‘wélfare officers and
the police can initiate” proceedlngs to have a person committed inveluntarily
to a mental institution, it is usnally.a medical’ practitioner who fills
in the form that initiates the machinery.  In Véw'Séuth”Wales,_the relevant

certlflcata under the Men¢al Heaitk”Act 1359 requires the conclusion that.

_the subject is mentally ill i. e ) My person who owing to.méntal illness
requires care, treatment or control for his owm good or In the public
interest aad is for the tlme b31ng 1ncapable ‘of* managlng #imself or his
affairs".. As Professor K.0.' Shatwall past’ Dean’ of the' Sydney Law School
‘8ays, this deflnltlon 'is "so vague and 1nprec1se ‘as to reduce the grounds
of committal te the level of a pure value judgmént". We would not tolferate
reposing * such a discretion in the"other Ensfr?mehts of abthority im our
icommunity. Imagine the oufecry iffﬁhe;cfitefion‘for poliée imprisonment
was nothihg more than a perceived need for incarceration of a stibjeet
"for his own good or in the public interest”. Yet this criterion is
meekly accepted in the area of mental héalﬁh‘where the resulting loss of
liberty is no less painful. The first priority in the reform of- laws
relating to mental health will clearly lie in re-examining the definition
of "mental disorder" and the machinery to deal with lts oppressive aspects.
A pilot scheme to safeguard the legal rights of involuntary mencal
patients was aesigned to commence at the Rozelle Hospital "in Sydney in
January 1977. The scheme will provide involuntary patients with free
legal representation at the commitfﬁl proaéé&fhgs{‘JThree pedple will be
‘involved: a lawyer, social worker and office assistant. The hearings are
to be held within a week of the patient's entering hospital. Safeguards
_of this kind need to be introduced into compulsory admission procedures.
22L‘ If it is assumed that a patiént is properly detained for his own

safety or for the safety of the community, it does not necessarily follow
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that he 15 unable to make valid judgments about the treatment that is
sultable for him or acceptable to him. Safeguards must. be imported

te ensure that the patient, where appropr;ate, and hlS famlly,should .
be consulted about treatment partlcularly where ‘this is controver51a1
painful or irreversible.= Operatlons on the braxn, oterillzet10n aversion

and behavieur therapy ano electro~compulsive treatment all involve
CONLIoversy. &pproprrate;meanq_of intreducing community superiatendence

over these decisions must behfgogo: It is surely not unreasonable to -
provide for independenp;coneulratioo_beforevhazordous pa1nfu1 or irreversxble

treatment_is givem. . T R

23. None of the propoaals mentloned above is revolutlonary The law

constantly foces sitvations eof conf yhere safety checks .are cothructed

od pr1v11eges to 1ndiv1duals

and-those close to them and standards that w111 be a gulde for all.' In

the-Law Reform Comm1551on s, Worklng Paper on Human Ttssue Transplan*s the

domor and, the concerns of med1ca1 prag,

oners treatlng those who w111

llve if they reoelve a v1tal organ. L1kew1se, dec151ons as to vhen a _

N R

person_ 3is, "dead“ ought not , in. the Commission's view,to- be gimply left at

large for _the Judgment of 2 medlcal Practitiogerfk Vltal matters “of llfe

and death requlre clear guldance to the medical profession on the part of the law
Anythlng less is unralr to the medical proression, indeed to all our c1t12ens.
24. . But liberty is another vital matter in which the law has traditionally
'concerpeotltself.: The Law Reform Commission's report on Criminal Investigation,
which is to be implemented this year, sooght to chart a course between the |
needs of order and the supregsion of crime, on the one hand, and the rights

of the individual, when accused on the other. Many of the procedures of.
balance suggested by the Commission could be relevant to the reform of mental
health laws. True it is, that we havercome a long way since the Lunacy Acts.

But T believe we have only just begun the reform of mental health laws and

that much remains to be done. The participation of the members of this

Society in the promotion of ideas for reform, can hbe the starting point

for a fresh look at the rights of .the mentally ill. This is not a matter
of‘tender concern for a troyblesome, nuisance section of our scciery. }t

is a matter that goes to the nature of our society, its tolerance of

individual difference and the answers it gives "to the problem of human
existence". “It is a matter that may come in time to the Law Reform Commissieon

for its consideration.




