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© INSTITUTIONAL. LAW REFORM -TN AUSTRALIA - T
Stanting Rithout Definitions

It is_generally thought logical-to commence an egercise
~_of.fhis kind with a definitibn.or~two;7:What.is "law reform?"
leads to the question "What is law?" ‘The questions "What is
the-proper function of a law reform commission?" or "What
fundamental values does law- reform respect?" are entirely

. reasonable 1nterrogator1es for a professional law reformer to
face. .These ars the nagging questions that must be answered if

" law reform is to be more than a thing of shreds and patches.

I will revert to these questions. But I intehd to do so after
sketching the institutional framg@oi*k within which much that
is called "law reform" in Australixy is done. ' This is ot to .
say that what is done is aiw&ys worthy of that name. But a study
of current institutions and theirrhis{ofy may provide the
background against which'a realistic serutiny of the more
difficult questions can be usefull§ Conducted. '

Law reform‘insfitutions do -not, of course, claim a
monepoly in law referm activity in Australia, any more than in
other like ccmmunities. The legislatures of the Commonwealth,
States and Territories of Australia annually produce more than

a thousand Acts between them. Nobody would claim that these or
even a majority of them represented "reform" measures, however
widely that term is defined. But some legislation would certainly
assert a claim to be "reform" of the law. Occasionally such
legislation is produced as a result of a peport of a Royal
éommission{l Mcre frequently it follows the report of an ad

hoc governmental committee of inquiry-2 Occasionaily such
legislation will follow work by an ad hoec committee quite outside

the governmental system : at least it may be inspired by such:



wark.3 More usually the preparation of legislation, with the
aim of achieving substantial "reform", takes place in the
Departments of State,q sometimes with and sometimes without the

benefit of external consultation and assistance.

The role of the courts in reforﬁing the law is nowadays
generally considered to be in decline. . The recent revival of
.enthusiqsm for judiciazl law reform in scome quarters cannot
mask the fact that the judges, in the age of the active, -
democratic Parliament, may be less imclined to fupdamental law
reform today than were their precedessors, even in_times recently
gene by. When Sir Leslie Scarman {now Lbrd-Scarman) returned to the
Bench from his work as first Chairman cof: the Law Commission, he
took an early opportunity te poirnt out that the courtrocm may

" not be a suitable place for major tasks of law reform

_“Cbnsistenqy i5 necessary to-certainty -
one of the greqf ijegfivgs‘qf.the law,
--. The Court of Appeél - at the very centré
.of our legal system - 15 respon51ble for Jits
- - :stablllty, its consistency and its o
l predlctabll;ty .+. The task of law reform,
which calls for wide-ranging techniques
qf consﬁltation and discussion,thgt-cannot
be compressed into the foreﬁéic medium, is
for others". .
Much work that will be called "law reform" is done in Parllament,
by expert committees and comm1551ons, in the Departments of
Statg and, even today, in the courts. This essay is not concerned
with that work but with the increasing output of institutions




~gpecififally established ‘to "reform™ the law. --Such has been
“the proliferation of: these institutions that one scholar has
unkindly called~law'reformﬁau"boomiﬁgmindustryﬁ;5 In August
',¥%ZT= . nearly 50 representatives from 20 States of the

" Commonwealth of Nations gathered in Lenden @ a multi-

national meeting to review the business of the boom 1ndustry Th
CFifth Commonwealth Law”Conference ln.Edlnburgh in 1877 took
as-its.-first and major. theme "Law Reform in the -Commocnwealth".
Scarcaly an issue of any:woffhwilé law review today is not .

- concerned with-one- aspect or-.other:of :the:institutions of law
reform or their burgeoning output: -~ Even.the-publie (at least --
in Australial} is becoming.aWare'foaﬁd;3perhaps,finterested

in law reform, as done by these instifutions. ‘Mr. R:J. Ellicott,
Qhen-Attorney-GeneDal .of .Australia, 'déscribed this movement

as the taking of law reform "1nto the living rooms of the

nation, by television and by othpr means'. e are all", he

7
declared, “becomlng 1nvolved in 1t"

W1thout av01d1ng the fundamental questlons COncernlng
why we should. have law, re;orm comm1551ons and what criteris -
helpful to examine the hlstory and organlsatlon of these,
1nst1tutlons. A scrutlny of whnat success;ve generatlcns have
taken -tc be "law reform" may throw light on the proper role and

function of law reform in présentlday Australia.

Colonial Beginnings

Although efforts to institutionalise and regularise

the review, modernisation and simplifica‘{:ion"B of English law
preceeded the mid 1%th century, it was not until the writings

of Jeremy Bentham that a concerted drive emerged for the
establishment of permanent institutions charged with the duty of
reviging the whole body of the law and reducing it to an

accessible form. Bentham's call was reflected in the reports



of the Commeon Taw Commissioners;'of“thé*Real'Property Comnissionex
and of the Ecclesiastical Court Commissioners who ‘inguired 1nto
- law ' reform in the - first ‘half-of  the: L8th- century. Sir-Owen Dlxon
once - described these reports #s showing-"a tremendous body
¢f learning, industrious inquiry-and careful consideration"
Tha reports, he said, were WthemselvesJ..;_legal.works-of the
'gﬁeateét-erudition,:e&act information and-at the came time, of
great wisdom.”g ’
In 1858, Lord-Westbury, later to.be Lord Chancellor,
advocated the establishment of a Ministry .of Public Justice.
His call was-heard:'inidistant parts of .the -Empire, including.
in the Australian colonies: :- ' :
w0 Ve have no machinery fér Hoting:
arréﬁgihg,-géneraiisiné'én&faédﬁcing
conclusions from the observations which
every scientific.miﬁd eould naturally make
on the way 1n whlch the Taw is worked in
the ccuntry - Why is there not 2 ‘Body” of

men in thls country, whose duty 1t is to

collect a body éf 3ud1c1al statlstlcs, or,
in more. common phrase, make the necessary
experiments to_see how far the law is
fitted to the exigencies of sodiety, the
necessities of the times, the growth of
wealth and the progress of mankind?"lﬂ
In the Australian coleonies, the early colenial judges showed
an innovative spirit in revising the rules of court in order to
reduce anomalies as they were perceived in the infant communities.
The conservatism of the profession and apathy of Parliament

stood as impediments to any more radical attempt at reform.

There was an upsurge of interest in improving the law
towards the end of the 19th century. This no doubt took its
inspiration from the work of the Commissioners in England, the
Benthamite spirit, the confidence of Empire and the drive for
codification, particularly commercial codification evidenced in

the great codes enacted at that time.11




:_l - The first flowerlng of thls enthu51asm in Australia
was the establlshment of a New South Wales Law Reform
Commission by Letters Patent in July 1870.1 Its functlon5”
-look modern and famlllar_f ' h o '
T 7o 1nqu1re into the c=T:a‘l:e of the Statute

Law of this Colony, and submit proposals

for its rev151on, consolxdatlon ‘and amend-
. ment; and also to make a ‘like inquiry into

the Practlce and Procedure of ‘the Colonial

Courts, and pr0pose amendments thereln with

a v1ew to the 51mpllflcatlon and lmprovement .

of” ‘the same, and to the removal of fhe '

inconveniences arlSlng from the separaticn

of jurisdictions at’ Law and’ in Equity". 12

This was the first effort at ‘instituticmal law reform in

C Australia. Its meﬁbérsﬂ”arl”partlfimé“IawyeEsg'worked under
the chairmanship of the Stats Chief Justice. The 1nerf1c1ency
of part-time operatlons -and the indiffereride’ of Parllament to -
1ts recommendatlons flnally killed thlS experiment. The 3

‘Commission’ quietly faded gway and the:initiative for an organised -

instituticnal review of the law.was 1ost. ™™ - 7.

=

What followed, in the colonies, was little more than
the adaptatlon of reforms adopted at Westmlnster Most
important of these was the fu51on of law and equity achleved
by the Judicature Aet 1873 at Westmlnlster and by a succession
of Colonial Acts,'except in New Soﬁth'Wales. It tdok a
hundred years and the work of the second New South Wales Law
Raform Commission to acecomplish the ”removal of the
1nconvenlences" referred to in the chartet of the first New

South Wales Corm-n:'.ss'.:i.on.'13



Drawing strength from the same forces as those which
produced the great codes .in Bnglénd was the attempt of ’
Professor Hearn to codify the whole substantive law of yictoria‘
in the iB?Ds znd 1880s. This attempt produced é Bill called
"the Geperal Code, 1885". This Bill waé 1zid before the
Victorian Parliament and its protagbnists praised the effort
to produce a settled iaw "instead of depending uvpon a great
number of fluctuating decisions"tt Antagonists, typical common -
lawyers, condemned the Bill for its‘uncertaiqty'énd lack of
specificity. Hearn died in the middle of this debate and the
one signifiéant move for general codification of the whole law

in Australia did not long survive himﬁ15

-

After Federaiion.

The federatioen of the Aqétralian colonies tapped afresh
the genzral enthusiasm for newllegalrideas at the close.of the
19+th century. The statutes enacted by the new éommonwealth
Parliament, including the Customs #Act 1901, the Judigiary Act
1902, and the Navigation Aet 1912 reflected the enthusiasm,
for the.succiﬁct collection of legal rights and duties in a
ccmpréhensive statute.lEThe New Zealand éxperimeﬁt in
‘compulsory industrial arbitration was adopted first in New
South Wales and later by the new Commonwealth. It has become
of the most durable of our indigenpus experiments. It began
the Australian fad to judicialise its institutions : a tendency
that has lately escalatedfl7

After the first flush of enthusiasm, the forces for -
the orderly re—examinatidn and review of the law lost their
impetus., Increased legislation there wass;but much of it had
"little or no impact in the traditional field of public and
private law which is regularly épplied by courts in determining

the rights of 1:;&11"":3'_es”.1-8

Some have ascribed the dampening of
enthusiasm to the First World War with its destruction of
confidence in the steady, ordered progressicn of mankind “through
19

Whatever the

cause, the fact remains that with a few fitful exceptions, the
20

settled principles rooted deep in history.
self-examination and lawyers' agonising which is usually vital
for effective law reform went into a kind of hibernation. 1In

1869, My. Justice Zelling lamented this Australian neglect of




‘aw reform

M

"We have unfortunately=in*thé”iaét sixty: ™

- years Had thETVedF8 Whith HETIBelsts "have -
eaten: There was a 'tremeridbus‘ upsurge “in
Iaw veform in the 1880s and-the 18905 much
of which, particularly in the social sphere;
made Australiafa_leédef in the world:s- " And - -
then we said "look ‘how wonderful we are" and
we-sat-back and: ather nations. came Up tc us

~and in-"faect surpassed us”fgk,xv ST ST

New Beginnings. of Institutionalised Rifovrm .

) As usual, the impetus for a _ vevival of interest
_ in law reform;gs a réguldr and institutiondl 'phenomenon, came
from Engand. -Im-Jaruary 1934 Lofd-SaﬁkeyﬁLﬁCiVQétiupLa'Law
- Revision Committgei» Its terms of-referefide ‘weré :
"To congider how:far ;- -having ‘régapd to the: =

Sustatuteslaiiaid s to -JudiciatsdedisioRE ] tsuckr

_ legal maxims'and doctrinés- ds. the-Lérd- 7+ -
Chr:li.xcelloI"'fma.yvnj:‘-_';‘c;m"ft:i}m?i---—--“i:o’'1:ini’e'»-f'x“né"’f-taiz*'to-—'i
-+ - . the ‘Committee require wevigish -IArmMEd&HT 7

conditions“ezz?-lralhﬁuw -

The Committee sat until"the'War'éﬂdefoduceq a number of
reports, many ¢f them designed to redréss the more obnoxious
principles that -had c¢rept intc the common law of torts and
contracts. The influence of the committee Spread to Australia.
Committees were set up in New South Wales .and Tasmania
specifically to consider the implementation of reform adopted

23 In Victoria a Committee was established in 19uu

- in England.
by the Chief Justice, Sir Edmund Herring. Within six months

of his appointment, thé new Chief Justice had summoned the [irst
maeting of a committee thg purpcse of which was "to consider the
necessity of fbrming some permanent body in-the legal profession
"to formulate schemes for reform of the law on non-political

2% Dut of this initial meeting emerged the Chief ~

lines™.
Justice's Law Reform Committee,. a body that is still extant
and which has seen -a great number of its proposals pass into the

law of Vietoria.



Meanwhile, in England, the Law Revision Committee

was resuscitated.in 1852 byiLérd.Simonds, L.C., under the new

rame "The Law..Reform-Comritteels. . This part-time body pomprised (o)

judges and legal practitioners.still exists.-and has a notalle

1ist of reports -to its credit, many of -which have passed into

law in England_and'thrbughout the-Commonwealth of Natipns.zg

_Ineﬁitably, ?he-work 6f this committee.and-of the Criminal
VLaW'Rev%sibn Committee -established im 1959 -was .small and the
pace cau'tio.us.z7 In.many:cases, reports were simply ignored.

- v _ Im 1963, Mr. Gérald Gardiner, later to be Lord Chancellor
wrote (with Mr. A. Martin):the challenging book"Law Reform How! .
The first.Bill Lord Gardiner introduced as Lérd Chancellor was

* one: for the .constitution ef the Law Cémmissions for England

“and Wales and for Scotland. . The duty of. the Commissions is

sat out in the ILaw Commzssmons Acv. e
"To take and keep. under review .all the law

with which they. are. respectively concerned

and with &a.view-to.its. systematic develop-
men%,and;ngfgpmléigcludgngniﬁ:paytibuiar .
the codification of such lad,vthe,a. ’
elimination of anomalies, the repeal of
- obsolete  and unnecessary enactments, the
reduction of the number of separate
enactments and generally the simplification
and modernisation of the law". 28
It would be impossible to under-estimate the impact of the
establishment of the Law Commissions upon the common law
world. In little more than a decade, most of the jurisdictions
of the Commeonwealth of Nations have estzblished law reform
bodies after the model of the independent law commissicns of
the United Kingdom. Even in developing countries, where the
firm hand of the Executive might have been expected over matters
of policy (often involved in law reform),reform commissions,
after Lord Gardiner's model, have been established and continue
to proliferate. The Papua New Guinea Law Reform Commission
even has a role under that country's Constitution. In one
country cf the Commonwealth, Sri Lanka, a Law Commission was

established and then disbanded. The recent change of government




- has produced the promise to -re-establish the Law {ommission of

Sri Lanka. The work given to.these.new.bodies, the way they

operate and their- achievements-vary -from.place to place. But
. the.establishment of an institution with a statutory charter
fg;review the body of the law; modernise-awd.éiMpiify it is a
common theme of almost all‘cbuntries of the Commonwealth of
Nétiqns. -
e Australia has not been exempt from this movement. 0On
‘the contrary, it has embraced it with enthusiasm and now -
has ten law refcrm agencies, at least one {and ;ometimes more)
.:.in each of the.States as.well:as-a Federal anq:Territorial body.
In 19686, following an .2lection promide;, the new
Premier of.New South Wales. announced that the Cabinet
had approved a proposal to.establish "a'permanent-full-time
law reform commission composed -of ‘a - Supreme Court judge, a

.. PR . . 2
practising solicitor and,an”academmg".;?

. Without waiting for
legislation, the Néw.South.Wales:Commission;was_established‘
ahdqlaterfbrmalisedhy-ihewﬂamzﬂgfo;mTCOmmission»Act 1967.
This.State Commissionqi§g¢heggldéstuestablished full—fime_law ’
reform body in cperation in, Austnalia.’ . In has had a succession
of four Supreme Court judges-as. Chairmeh and its-other members
presently comprise a District Cour:t judge, a Professor of Law,
a Barrister, Solicitor and Legal Academic. All members must

be lawyers and the Commission is supported by a research staff.
It nas produced a large number of reports, most of which have

been adopted, although scmetimes after "unexplained delayﬂ.BO

Queensland was the next State to paés its Law Reform
Commission Aet 1968. It established a pérmanent commission

"to take and keep under raview all the law applicable to the
State of Queensland with a view to its systematic development

and reform“.s;

The original Act provided only for part-time
nembers but it was amended in 1972 to- permit appointment ‘of
full-time members. -One only of the members of the Commissicn
is full-time. Other members include a Supreme Court judge

and legal practitioners. The Queensland Commission has followed
the North American procedure of "briefing out" particular

tasks to selected experts, usually barristers.32 The output



" of the Queenéland Commission is limited by the fact that only

one of its members enjoys full-time &appecintmernt. ’ .

Before 1969, the work of law reform ir Socuth Alstralia
was generglly carfied'out by unofficial voluniary bodies.- In
1967 the then government expressed reservations about the
appointment of permanént laW'reform'bodies; However, a change
of government produced the estab}ishmeﬁt,,in 196%,not by
legislation but by ?rociamation,of the Law Reform Committes of
South Australia.3a The committee oomprises presently eight
members, ‘6f whom four are judges, three, legal practiticnebs

"and one an academiclawyer. Alone of thé States, Scuth Australie
has no statutory commission. The Committee has no right to

have its reports tabled in the Parliament.:* In one case, =

report deiiverea to the State Attorney;Geheral has never been

made public:’ ST T

Con51stent with the procedures preferred ~in South
Australla, a spe01flc committee was establlshed 1n November
1971 to ‘make recommendations ifi relation to the crlmlnal law
of the State. Thls is the South Bustraliad Criminal Law and
Penal Methods Reform Commlttee which has now completed its
programme and will, presumably, explre.' A1l members-of the

committee were part-time, the Chairman Being a judge.

A Law Reform Committee was established in Western
Australia in 18987 pursuant to Executiveé decision. The committee
members, numbering three, were part-time, cone each a representati
of the Law Society, the Law School znd the Crown Law Office.
Reports were confidential to the Minister. This non-statutory
arrangement was altered by the passage of the Law Reform
Commiseion Aet 1872. The new Commission was to comprise
the same three members drawn from the same sources. The
Commissien's duty, in examining a law, is to ascertain and report
whether it : ’

(z) 1is obsolete, unnecessary, incomplete or

otherwise defective;

(b} ocught to be changed so as to accord

with mcecdern ceonditions '




]

(c} cqntaihs anemalies; or:
(d) ought te be simplifed, consoclidated,
codified, repealed or-revised:ggwf

Victoria, which had;the-Chief-Justice'S«Committee, already
described, from 1gul4, also had a.Parliamentdry Committee, the
Statute Law Revision Committee, which traces its precursors
back to 1915.3? However, the first establishment of.an .
inaebendent statutory office . did.not come until 1973
when the Victorian Parliament passed- the Law“Reférm_Aqtlas
This Act establishes the .office.of a.law Reform: Commissioner,
a single, full-time .officer aSsisted.by a part-time Council
which includes laymen.., .The first Commissioner: was-a retived
Supreme Court judge who had formerly sai as Chairman of the
Chief  Justice's Committee. The second. Commissicner, recently -
appointed, is the petired Chief Justice of Papua New Guinea,

Sir John Minogue.

Tasmania.ias:theldstoState ro establish-a Law Reform

‘tates was- Tollowed. A

Cpmmissiogzm;Eh?”paiiernngfwihé other.

2. Westerh Australfidh’ Committee, had beerd

committee, akin'to th
established.on 4 papt-time basis- in.1941. .Its.specific
watrant was to R ' ' . . i.
' "coqsiderffhe reform of the law in Tasmania
in order to remove anocmalies amrd to keep
abreast of the reform effécted in other
States and in‘Ehgland"'.37
‘The committee was reconsituted in October 1969 uncder a Supreme
Court judge as Cha%rman but with other persons appointed by
the Attorney—Generél for specifiec projects. In 1974 this
committee toc was converted intoc a statutory commission.. Its
Chairman is & judicial officer and its members include academic

.and professional lawyers but also, uniquely, lay members.

The Commonwealth's.Territories, despite their unigque
features énd-smali populaticns, have not escaped the law reform
boom. In May 1970 the Commonwealth Attorney-General, Mr.
Hughes, announced the decision to establish a law reform
commission for the Capital Territory.a8
body that could assist materizlly "in the reform of these areas

It was perceived as a



of the law that do not invelve significant policy".39

In
this, it was to supplement the work of government departﬁents.
The Law Eeform Cbmmission,Ordinance 1971 was duly proclaimed
and the first members appeinted in August 1971. Six items
were referred to the Commission whose function was declared
to be, within references given to 1t, to : .
(a}l examlne orltlcally the lawzflforce -
in the Territory with respect_to the
. matters. menulonea ln the reference, and
(b) report to the Attorney—General lts
- consideration of the law and make
any recommendations with.respect to
the-reform cf that law, Whefheriﬁy
way of. amendment or the'makingnof new

laws, that it considers torbg'desirable.uo

GBreat hopes were entertained that the Capital Territery
Commissiqna_beipgupqoperlngqnq§q:by;tb§:Qg@mégﬁgalthrand
because of the distinbtion of its members,rwculd provide model
1aws, usefuls for the whele development of the law throughout
Australla, with wider application- beyond the Territory. #1
However, the Commission mever really secured zdequate funding.
Its members werpe part-time and its repofts.have had indifferent
attentioﬁ,from successive Governments, precccupied apparently witl
wider issues. TFollowing the establishment of the national
Commission, with speclflc Territorial competence,L+2 and the
completion of the programme Initially given to it in 1971, the
Australian Capital Territory Law Reform Commission expired on 30
September 1976 upon the completion, by all Members, of their

commissions.

In the Northern Territory, where no law reform body has e
been established by Executive or Legislative act, a Law Review
Committee was set up on the initiﬁtive'of leccal judges and legal
practitioners in 1977. The formation of the committee had the
support of the +then Cabinet Minister for Law. A constitution of
the committee has been approved by it and already a consultative
paper on Tribal Marriages has been produced and distributed.
Without the allocation of any public funds and without full-time
research, to sdy nothing of full-timé members, the potential
cutput of the committee is necessarily small.
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- Egtablishment of the Federal Commission

. “With the exception df,tﬁe-Northern‘Tevritory Committes,
the Commbnwealth's ' Law Reform--Commission. is:the.last -law
‘peform agency .to be established in Australia. '

Calls for the establishment of a national Law Commission
in Australia preceeded even .the establishment of the Law
Comﬁissions'of the United Kingdom. In 1857, the then Chief
Justice of Australia, Sir Owen Dixen, gave- -the clue as to. how

it should be done : e
- "Iz it not pessible to place -dlaw reform
on an Australia-wide -basis? . Might :not there

. be & Federal Committee for Law Reform?
In spite of the ‘absence of. onstitutional
power to enact.'the reforms as daw, it is- . - .
open to the federal legislature to
autheorise -the-formation .ef a body: for:
inquiry-into:law reform:...Such abedy might
prepare and promulgate draft:reforms-ﬁhich

would ‘merely dwait adoptioni:i-:In all or=

.. nearly allifgf-the matters.ofiprivate law: -

© - there’is nd ‘geographical reason.why the law
should be different in dny part of
Australia. Local conditions have nothing
to do with it. Is it -not unworthy of
Australia as--a nation to have varying laws
affecting the relations between man and man?
Is it beyond us to make some attempt to
obtain a uﬁiform'system of private law in
Australia?“u3

In 1964, before the moves to establish separate State agencies

got under way, Mr. J.R. Kerr (as he then wés) took up the

call

"Probably it would be too expensive for each

State to have separate and properly staffed -

law reform commissicons but all the States '

and the Commonwealth tbgether could provide

a very sound organisation tc investigate

. . Ly
. problems of law reform on a full-time basis".




Demands of this kind-weré made- with increasing
frequency and were nct fully damped down by the rapid expansicon
in State law reform committees and commissions;which sccurred

"in the decade after 1965. Indeed, the very proliferafion:of,
State bodies in Australia led some writers to doubt the wisdom
of dividing thE'available resources, talents and enthusiasm
in this Qay: Sir Anthony Mason, writing in 1871 (by which
‘time most of the State bodigs had beer established) put it
this way )

"It is debateable whether- this country should

have or can afford to have‘seven.law

céﬁmissions, ecne in asﬁociation‘with,each
government and legislature, State and.
Federal. -:After &ll, the United Kingdom

manageé with two, the English and Scots.

Why should we contemplate the luxurﬁ, or

more accurately perhaps,the penury of seven?
VFor'itumay'transpireqthat.the price.to-be

paid for seven-is the inadequate“establishé

ment of at least some ‘of that number.. It . -
may be that: the national- interest would-
- be better served by the estahiishment as

an independent corporation of & natiénal

law commission or, as has recently been

suggested; 2 national institute of law

reform than by a further proliferation of

individual commissions." 45 -

In July 1973 the Commonwealth Attorney-General propcsed to the
Standing Committee of Attorneys-General of the Commonwealth and
States in Perth that a national commission should be established
in which the States would "participate". Some States bauiked
at the notion of "participation". Although a model for
"participation™ was provided in the Criminology Ressarch
Ceuncil established under the Criminology Research Aet 1971
and although many outside politics saw the advantage of ;
properly funded, single, national law reform body, the notion
was not accepted by the States. Jealous of their own areas
of legislative competence (then under pressure from a new
Commoriwealth Government with expansionist views concerning

federal activity) some of the States insisted on the retention




‘of ‘their own State law reform agencies. "Co-operation™ was
._one.fhing. "Participation™, so it seemed, was another. It
was in this way that the separate Commonwealth Commisgion came
to:be established as an authority only of the Commonwealth
.Parliament with functions, save in cone matter, limited to the
. Tawsg in respect of which the Commonwealth Parliament has

.competence under the Australian Censtitutien.
Funetions and Organisation .

_ The Lauw Reform Commisstion Act 1973"® was assented to

on 20 December .1973 and commenced on 1 January 1975. It
gstablished a body with the confusing title of "The Law Reform
Commission”, confusing because the definite -article claims

a competénce which, in vrecent negotiations, the States had

"~ been at pains to deny. rEo'distinguisH.it from State counterparts,
and despite the limitations of its authority, the Commission

hés become known as "The Australian Law Reform Commission".

In describingsit.as such, it is important to remember

“the constitutional limits ofﬁitslsxatutory functions.

Thefihartertoﬁ"theuCommiSSion;is:setAout in 8.6 of the
Act. ) . T ' .
"The functiens of the-Commission are, in
pursuance of references to the-Commissicn made
-by the -Attorney-Genexal, whether at the suggestion
of the Commissicn or bthe%wise - : .
(a) To review laws to which this Act appliés Qith
a view to the systematic. development and reform
of the law, including, -in particular -
(i) the modernisation of the law by bringing
it inte accord with current conditions;
(ii) the. elimination of defects in the law;
"(iii)the simplification of the law; and
(iv) the adoption of new or more effective
methods for.the administration of the law
and the dispensation of justice; -
(b) to consider .proposals for the making of lawé to

whieh this. Act applies;



(¢} +to consider proposals relating to -
(i) the consolidafion of laws to-which this
Act applles, Op e T
(1i) the repeal of laws to which this Act applies
'ghat are qbsplete or unnecessary; and
- (ay to*coﬁsideripfoposals for uniformity ‘between laws
of the'Téfrifdries'a;d laws of the States, - . .
and to make reports to the Attofnéy—Generél ariéing out
of such review or consideration and, in such reports,
to make_ ‘such recommendations as the Corimission thinks
s fFit.m6 oo L el oL -
The obligatioﬂ to “consider‘préposals'for—&hifdrmity" set out
in.para. {d) is the only .statufory, function ‘which takes the
Commissicn beyond the functionsg of & purely Commonhealth adv1sory
bodi. ’

.The Law Reform Commission Aet 1873 has-séveral features,
unusual by the standards of the Staté and Territory bodies which-
preceded’ it Whllst allowing for judicial, legal profession end
legal academlc app01ntments, the Act: contemplatns membership
of the Commission going beyond lawyers to others who,by reason
of "special qualifications, trainifg or ‘experience",are "suitable

47 -®rie such person has been

for appointment to thé Commission™.
appointed; namely’ an Associate Proféssor in Criminology. In
Canada, members of the eguivalent ;atiohal commission have
included a Professor of Scciology, who Pproved his special worth
by challenging many of the received doctrines of ins{itutional
law reform.

Also unique is the provision reguiring the Commission
in the performance of -its functions to review laws and consider
proposals with a view to ensuring that such laws and proposals
do not trespass unduly on perscnal rights and liberties, nor
unduly make rights and liberfies”dépendént upon administrative
rather than 3judicial decisions.qg There is alsc an unusual
obligdtion, as far as practicable, to ensure that'proposalslmade
are "consistent with the Articles of the International Covenant

50

on Civil and Political Rights". As events have shown, this

is not & picus utterance but a statutory duty and one which the




) . . 5
- Commission takes serlously.,l

The foregoing unusual previsions were_ accepted during
. the passage of the Bill through Parliament. At the same time,
. the government accepteq.an amendment contemplating the right
of the Commission to make suggestions conce¥ning the references

52 The Commission has

that could pe made to the Commission.
made a number of suggestions for its programme to.successive
Attorneys-General. Some'suggestions are stjll under consideratior
Only in one case was a .suggestion réjected,ibut even then,
a‘lateb Attorney-General was pérsuaded to the merits of the
.suggestion and duly gave -fhe reference.-s Of.course; some
important items in the Commission's programme originate in the
government ¢f .the day. One major referencg'was the subject

of .an election promise.su Others, though conceived during a
former administration, were embraced fol;owiﬁg.a change of

I
government and given -by the .new gtto_x;ney--General,SJ

From the point of view of machinery. provisions, the

Act . ig.sparge. Proposals-that-the Commission should have
compulsive powers akinﬁtquhqse;0£wagRoyal:Commission wefe_deletec
from the Biil._‘Iaatead, it -is provided simply thét +he Commissior
"hag power to do zli .things necessary or convenient to be done
fér or in connection with the performance of its functicn".

The Commissicn has not been inhibifed so far by the ébsenge of

specific sanctions in its statute.

Two machinery provisions that have proved of particular
‘use should be mentioned. The first is the power of the Chairman,
with the approval of the Attorney-General, to "engage persans
having suitable qualifications and experience as consultants to
"the Commission".56 The successive reports?Tinclud;ng the
Annual Reports§8 bear witness fto the very considérﬁblé use
made of rconsultants, most of whom receive no financial reward
for their services but are nevertheless prepared to make much
time available to the.Commissionérs in the hope of cgntributing

to & project of national law reform.

> Section 27 of the Act empowers the Chairman of the



‘Commission to constitute a Division of not less than three
members for the purpcse of partiéular references. Such a
Division is, for the purpose of the reference in respect of
which it is constituted and for the purpose of ma?ing a report
S Thi

Commission has in this way.utilised its Full-time and part-time

and recomméndations, deemed to be the Commission.

members economicafly,:husbanding the rescurces available to

it to best effect in the numerous references which are
simultaneously under study.ﬁo No otﬁer‘Commissian in "Australia
enjoys this facility. It has permifted‘the Aﬁstralian
Commission to avoid the disbandonmént of pdrt-+ime membership
which was thought inevitable in the "Candadian netional commission.
P%Pt—timé members play a.vigorous and active part in the life
of the ‘Australian Commission. They connect the Commissicn to
legal communities especially in different parts of the country.
They bring a background of the differing laws of the various
States and Territories of Australia. They give'tﬁe Commission

a presenbeg however_small, in nuﬁerous centres throughout the
country. They enable the Commission'fd harness the talents and
special intérests of persons of high calibye whd would not

otherwise be available.for full-time appointment.-

The first appeintments to the Australian Commission
have followed orthodox lines, with.the one excéption mentioned.
0f the first full-time Commissione;s, apart from the Chairman,
one was a barrister, one a solicitor and one a legal academic.
The expertise of the part-time members range from a background
in government service, university administration and legal
scholarship, legal practice, legal academic life and legislative
drafting. There are currently eleven Commissioners, of whom
four only, including the Chairman, are full-time. The
Commission is established in Sydney, not in the Federal Capital,
Canberra. It has a staff of 19 of whom eight, including the
Seeretary, are engaged in legal research, one is a librarian,
and the balance provides stenographic and other support. ~The
list of staff positions which the Commission is permitted to
£ili, was altered, on its suggestion, to include two positions
for legislative draftsmen. These positions have not been

filled because of current réstraints oh recruitméent”




- 19 -

Attention to Proposals for Reform

The Commission has had to improvise in order te fulfil its
.commitment .to accompany . its reports with .appropriate drafts of -

51 1n all reports delivered.so-far, draft legislatior

legislation.
‘for a Commonwealth-Act or.a Territory. Ordinance has been. annexed
to the repdrt.L.The experience of law reform.bodies in Augtralia
and overseas teaches that proposals have -a greater chance of
being enactad if,accompanied_byrdrgft legislatioh,az_ One of

the problems which bedevillied .the Australian Capital Territory
Law Reform Commission was thé® absence 6f a drafting. facility.= -
The Commission has s¢ far deliveredseight. reports. .Of thesé:
five include substantive proposals for reform and thres ave
"Annual Reports". -Of the: five Substantive:reports; two.were
tabled in the glosing weeks of the-life:of'the 30th Commonwealth
VParliament,_bgfore its.dissqlutionﬁénflo.November 1977. CfF '
the remaining three reports, one has been.substantially;adopted53
ahd the.proposals contained in it have passed, with:miner..

BU

exceptions, into law.- The ether two-Peportis were accepted by

successive, governments and in each case.the.substance.of. . .
85

proposals was introduced in.the form of a Bill: In each case,

the dlssolutlon of Parllament saw the gxpiry’ of the .BiTI. - In

the case.of-the. Commission’s, report on.-Complaints Agaznst Pol'baesE
a request was made, following a change of government, that the
Commission should reconsider its proposals.to see whether .a

" scheme proposed for a single naticnal ferce of the Commonwealth's
police officers was suitable for ééparate Territorial and
Commonwealth police units. A report in discharge of this
supplementary reference will be tabled in the 3lst,Parliament.E7
The. Criminal Investigation Bill 1877, with some variaticons,
adopted the recommendations of the Commission's other rgport.se
It was, as the Attorney-G8eneral said in introducing it "a major

B
measure cf reform™. S

Even the AnnudllReports of the Commission70 have not
been overlooked by Parliament. These reports called attention
to-certain recurrentproblems that confront institutional*law
teform in Adstralia. In summary, these are thpee. First, the
peculiar and special difficulties of reforming the law in a
federation, where responsibility for legal change is divided
between the Commonwealth and the various States and
Lerr;torles7l Secondly, the unexplained delays, log

jams and apathetic indifference by legislatures and the



Executive to réports once delivered. The varicus law reform
statutes of the Commonwealth and-the States that have been
mentioned devote attention to the processes of institutioﬁal
- law reform from the stage belfore a-reféfqnce is made or a
project-commencéd until the stage whers a report is delivered
ahd, in_mosf cases, tabled in ?arliément. But the statutes

are uniformly silent as to what ﬁquens-after this._rThe_need
'for Parliamentary and Party machinery to scrutinise this . -
froblem‘has been called to attention,72 Thirdly, the_éﬁnuai
Réports. . réfer to the need for a new mechanism to collect .
and facilitate-the retrieval of_the-numerpus‘Suggestions that
are mazde in many quarters.for the improvement in the law. At
;H; moment, all too often, suggesticns are not made
because‘of the coﬁQiQtiqﬁ‘that there is no utiiity in making
the suggestibn. Judges. - frequently despair of the législativé
and governhental indifference to their protests aboﬁf the '
inadequacy of this law or therinj_usticé.cf,thatr.’?3 in the

hurried and often secret preparation of legislaticn, whether

such. complaints as are made are inclﬁded in changes in the law,
depends quitéxoffen on tﬁefvicissitudeg of,the.meﬁory and
cpportunitiessfor.néading of particular dgpaﬁtmen{al cfficers
and hard-pressed Parliaméntary'Céuns;i. The system bears.all
the halimarks ef the English love of the "inspired amateur”

and distrust of prcfessionalism.

.

Now even these issues have been taken under Parliamentar:
study. The Senate Standing Committee on Leonstitution and
Legal Affairs in the 30th Parliament received a reference from
the Senate in the following terms

"To inguire into : .

(a} Methods of ensuring that propcsals for law

reform by the (Australian) Law Reform
Commission are implemented or are otherwise
processed;

(b) the adequacy of existing machinery for the.

collection and assessment of proposals for
law reform put forward by judges, commissions,
committees and eorganisations or individuals;

and




(c) the effectiveness of existing machinery

for co-ordination of the work of the various

law reform agencies-in Australia."!* .

fAlthough not discharged by the time of the 'dissclution of

the 30th Parliament, it is unlikely that- the next Parliament
will fail to take up tﬁis‘examination;-critical for the,K future
effectiveness of institutionalised law reform in this—country.
Therefore, if law reform is .a -matter of-"1'1-te.w_laws.'for‘old“?5 and
it is apt to consider the effectiveness of law reform bodies

in ferms of the "legislative payaoffﬁ the new Australian Law
Reform Commission-is not deoing too badly?a'By'identifying-the
problems of indifference to reports and “the “peril" of the
pigeon-hole and by asserting that it Will "ménmitor Witg™~
performance by the actual reforms it can dssist Parliament to
a\chieve”77 the Australian Commission has adopted an avowedly -
tpractical” approach to “thg fulfilmént-of its statutory :role.
This mdy not me&t wifﬁ~everybod9?é“appfdﬁal{:“There are
alternative interpretations of “Taw reform, as. we shall .sce.

‘But by its own standards, and given th& controversial matters
which successive governments havé referred to ity the. Commission
is epjoying gveaéerﬂé%téhfion?fromfeoﬁérnﬁentranngarliament
than is normal in most 6f the squivaiént Australian: bodies. ®

Time will tell whether the Commission's standards are

appropriate and whether its command of Rarliamentary and Executiv.

-

attention can be sustained.

Beyond "lawyers' law"
I have said that the references hefore the Commission

have been "controversial™ ones. The original concept of law
reform commissions involved the avoidance of matters of high -
policy.79 Such matters were appropriately left to elected
Pariiaments and responsible Governments, not -to external advisory
and unelected bodies who might harrass Pariiament with its

views and embarrass Ministries with unwelcomed opinions.S

Most State law reform agencies have avolded the pitfalls of
policy prégnant issues. In one case, the Vietorian Chief
Justice's Committee actually refused a reference from the State
Attorney~General concerning abortion law reform.81 Other bodies,
not in a position to reject references, have simply not received

them. Mr. Hughes, explaining the establishment of the



“Australian Capital Territory Commission,; expressed the view

of the Standing Committee of Attorneys-General that law refdrm

.

g2

and similay bodies could materially assist_"in:the referm of

‘those areas of the law that do not involve signifieant policy".
Increaéingly éf late, and uniformly in the caée of

the Australian Commission, institutions of-law reform have

acquired tasks, the resclution of which inevitably involve

the consideration of ‘matters of policy, beyond mere "lawyers'

law"; whatever that exPression may - mean. ’

.

A scrutiny of references.currently. .before. State law

reform bodies reveals the New South -Wales Commission at work on
"a review of the organisation, functions. and discipling, of

the legal prof2881on, the South Australia Conmlttee Peportlng
on the introduction of.class actiens.and the

legal implications of sclar energy; the. Tesmanian Law Reform
Commission reporting on various aspects.of discimination on-
thé-grouhds cf sex; the Western Australian Commission” at
wofking paper stage on whether privilege should be extended to
.journalisfs, to protect. their sources and .so on. Not ali of
the references to State agenpies are of this order. Indeed

the list is not typicai of the references given to State bodies,
the majority of which relate to more technical and less
controversial subjects. The pointcfor present purposes is

that governmments in Australia are showing an increasing
preparedness to remit the investigatiocn of issues of policy

to independent law reform bodies.

What is atypical in the case of State Commissiong has
been entirely typical in the case of the Australian Commission.
A change of government has made absolutely no difference. The
Labor Administration referred to the Commission an inguiry

84 and how

into how complaints against police should be handled
the wheole process of criminal investigation should be -
restructured. The preamble in the terms of reference czlled
attention to the commitment of the government to bring Australian
law and practice into conformity with the standards laid down

in the International Covenant on Civil and Political Rights

and the policy of the government




e provide “for “human ‘rightsand divil-
libertieé"ahd the need to maintain é‘
_ piroper balance “between-protection «for--
. * individual rights -and ‘liberties on the cne’
hand and “the community's need for practical
and effective law enforcement on the other”.ss'

The references received fromithe present Government have
ranged from a’ review of privacy laws; defamatior lawi¥insurance
contracts ‘and insolventy précedutés~to the laws governing
standing to sue in federal courts:and tlass actions, the
;;Les that should govern”thé” performaiige 'of human tissue: - -
transplanzation ahd’théqconsidérationfcfﬂAﬁgfiéihal customary
law against the backgiound &f the” Australian legal .sys+tem.

Each one“éf:théée:féféfenbEs“hasfimﬁoftant'implicationsﬂfor
the policy of thélaw. “Each“raisessquarely the standards

which should ‘guide a*law reform® body: " Each: commits to-the

Law Reform Cdmmiggibﬁ*matﬁéf55Which=ulhﬁformer%times;lwéuld

~~~~~~ o TP

almost certainly' have beeh ddtermined HH the Party and” = .

- STyt e st ewte matenm ewgwelgar 6L fL . rde
departmental machinery of government:~What' fsgues are raised

. when Yaw reform mgendies Pebei R referénces of - this kind?

WHY REFORM?
Continuity and Change

The word "reform" is a word of .

approbation. In history it has been used to describe the
movements which restored peace, renewed the religicus order and
renovated the system of Parliamentary representation. In the
English language, the word is almost universally used to
describe an advance, an improvement, not just a change : a
change for the better.86 That is why everybody in his right
senses is in favour of "reform",  Change, we may oppose,
.particularly change for the sake of change. But "reform'" is

by definiticon desirable because we all desire improvement.

What is an improvement in the law, -and in a particular case, may
“be a matter of controversy, Whether a partieular proposal

is worthy of the name "reform" may be a matter of dispute.




But "reform™ itself attracts almost. universal admiration and

.

support. The only doublters are those who see

the 1n3ust1ces of the- law-and -the-preblems:of - soc1ety as

sC dauntlng_that they demand a revolutionary solution : one which
entirzly throws over the established corder and starts afresh

on a new page.

In é-reasonably prosperousuaﬁd quiefly.governed
country such-as Australia, calls for’ "revolutlon"
do come. But they are infrequent.-and would not appedar to
command .significant popular-support. Therefore, it is to -
"peform" of the legal sysfém'that"%hose-who seek its practical,
1mprovement, in. day-to- day appllcatlon, must look. Speaking
in the debate on the First Reform Bill Macauley gives us the
clue which the etymology of. the:English word zlready suggests
"Reform" he urged "that you-may preserve”. "Reform" implies
some 5egree of preservation .or censervatien of the subject
matter of the. reform; exercise:. what'is-pfoduced at-the end of
~the day 1s re- fcrmedmm It may-wellibe; changed ~with a view
to 1npr0vement. But the product -it-designed to fit within the
~order that is being "réformed' ;- the latter belng modified,
'devéloped and adapted to new times, new needs, new circumstances.é

All gocleties are submitted to .pressures for change,
including legal change. The mere péssage of time and the
interzetion on events of succeeding generations, with new ideas,
ensures that this will ever be se.. Just now, the pressures for
change are very considerable, including in Australia. Science
and technology present many challenges to laws which were
developed in times gone by.BB Indeed, there are some who
assert that science is the greatest force for law reform.Bg
Whether this is true or not, science, technology and the changes
they bring toc society frequently require the radical reconsiderat:
of established legal rules. Two illustrations will suffice,

One of the most recent reports of the Australian Law Reform
Commission concerns transplantation of organs and tissues.gD
Developments of surgical techniques of this kind require the
fundamental re-examination of many rules of law, including the

rule that surgery should be performed for the benefit o©f ‘the




" recipient on1y5gl

“the rules governing'descendants' property
rights in circumstances of artificial insémination, the rights
to and 1imitation$ on - the -use -of:raborted:foetuses and so
on. A fundamental question raised concerned the definition of
"death". Once the artificial respiration ventilator was
invented, the common sense definition of death,in terms of
cirqulation of the blood,was nc longer of univérsal validity.92
These are dramatic instances but mot -atypical. The
development of computing has revolutionised, in the srace
of fifteen years, the supply and-distribution -of information
in our society. But information-eaw - ifclude highly -personal
material, to which sodiety would currently“attach values of
pfivacy. Conmputers can store vastly indreased amounts of
information and retrieve'them‘much»mofé'qﬁickly'and‘at far-
lower cost tHan”mahuallfiling'Systems?“Fuvthermdréﬁ they can
integrate data supplied- for -differing-purposes. They are
also susceptible~tquentralisedscontrel%anddoffen produce their
material in & form that is-unintelligible; "except-to the trained
'é§§ert.93 “The developméht~of  this resotpee and its rapid
pfoliferatibﬁ‘thfbugﬁoﬁtﬁoupfSGCEétyipos@swmany?ﬁewuprODlems
for the legal system. These. include the rules:that should govern
the admission into evidence of ihformation in computerised form,
the copyright of computer programmes, the development of the
criﬁihal law adequately io cope-wiéh theft by the use of
computeérs and, relevantly to the Law Reform Commission, the
protection of personal information stored in computers. If
nothing is done to adjust the legal system to the scientific
developments I have mentioned, things will not just remain the
same. Inconveniences and sometimes perceived injustices will
bcéur'becduge 0ld rules of law have become, irrelevant or
ﬁdsitively obstructive or because situations have arisen
affecting members of society, upon which current laws are
pérfectly_silént.

The law is, necessarily, a force for stabilit&,
conservation and predictability in society. The very formal
ﬁfocédures through which a rule must emerge, whether from the
legislative, executive or judiecial branches of government, tends

to guarantee laws & certain durability. Once a law is achieved,



- are numerous forees which tend. ito obstruct change, . including

evern - change "for the better”. These. forces include
inertia, the desire for stability, .legitimacy.and predictabiiity
in legal rules. N e :

"The notion of law is a static one. I do not mean

thereby that laws have not changed and will not or
ought not to change: But I wish to affirm that it
is in their nature to endure and not-in their nature
to.change".gs e e -

Having acknowledged this impor:ant-bharqcteristic of law,. it is
nimpormant, equally, to acknowledgeAthe,interaction that exists
between the forces of .continuity and: the, forces of change.
Scientific developments have been menticned, bﬁt there are
others:- They inelude keeping the legal .system abreast of (or
helping it-to catch up“tO),changihg‘socialﬂcircumstanées and
changing -values, including mcralavalpesuggjrinwsome cases;litt}e
more is done-than to bring-normative.rules into.line with actuel
practiceéﬂqj" In other:cases the meform of the law may mould

and hasten community attitudes., ~Lord Devlin‘haéJinstanced,the_
reform of capifalzpunishment and homosexual law reform aé example:
in point.98 These cases.he took to, prove.that,whilst the ilaw

is the "gatekeeper of the status quo" in society and acts as

a valve, it does not mindless%éy oppese change. It may at
first resist but if the idea of reform is accepted in the
battle of ideas, the law submits éhd'becomes the servant of the
new idea.llt may even promcte its aeceptanqe_and'observance

in society.

These things can therefore be said about "reform" of the
law in societies such as ocurs. They explain why it has been
thought appropriate to establish institutions such as law reform
commissions to assist in the process of "neform". . Three
considerations make "reform" an attractive concept, almost by
definition. The first is that the process implies the conservati-
of what is good in the existing order and the moulding of thét
which is proposed as & "reform" so that it will fit comfortably
into the present state of things. The role of the law and
of legal rules as providing a measure of certainty in life, is
not overlooked. Change . for the sake of change is rejectec‘l.9

The fear that anarchy is locsed upon the wor1a??? is mollifiec.

Refonrm is not anarchv.




The second reason why "reform" .is an.attractive word
is to be discovered in the antithetical notion, which is inherent
in it, that.there will be some action, seme movement forward
and the "produgtion of new things".lql' There.is_a general
-fécognition of the fact that "times ave.changing”. Dissatisfactic
with lawyers and the legal system is endemié._ Tolerance to
change, particularly if it is not too frequent and_tob . -
disconcerting, is, therefore general.. .. Public acceptance of )
this need for movement and change 'is now said to, be ”widesPread“.'

- - I R N PR R

.The third sourge.of support comes in the sfandardé_
by which the activity of,?refgf@? is to be measured. .To "reform"

something implies improvement of it. .It implies. changing it
"for' the betterﬂ.zoﬁqw;Aviews will differ about what is an
improvement. Mahy express their standards in terms of a
“;?F,orﬂad"hatréqﬁgﬁ injustige"?%qs

conecern with "justiee"-.
Whatever the standard used, the basic endeavour of law reform,
‘in pfactical termé,mggnwggégimgéy‘qtqggg,i_I;,inyolveg the three

"reform" must fit, without.anarghy,-inte the system that is

the subject of reform...Segondly, -it -will. inyolye, generally. at
least, action, movement, advance. Thirdlyartﬁé Yreform" will
seek to improve things. Mere change does not deserve the name
"peform". That word is reserved to-th;_product of stability
and change whi.ch tends to maximiééi or at least improve, the

actual performance of the legal system.

Aceording to What Vdalues?

To some extent the statutory charter of a law reform
institution states the values which should be pursued. Typically
these include "modernisation of the law", "elimination of
defects", "simplification", "adoption of new or more effective
methods" of administering law and justice, "repeal of obsolete
or unnecessary laws'" and so on. However, such statutory
language gives little but general guidance for those set .upon
the path of "reform". The position of Royal Commissionars,
cbmmittees of inquiry, departmental officers, Parliamentary
Counsel and even judges faced with a new, unique problem is much
the same. The answers proffered may be expressed in terms of

106

what is considered to be "fair" or "just" or "rational and



. .

lUZ It is rare to find scrutiny of the standards

"supportable®.
of reform going beyond categories of indeterminate reference
such as thése. .

‘ In the day-to-day operation of institutional law
-reform, whether in a2 law commission or a Department of State,
ultimate decisions are usuallylmade by a limited number of
experienced and.Highly.educated;persons. Generally those
idecisions follow a great deal of work by many others at a lower
level. Responsibility is accepfed,,especiallyhin legislative
change, by a relatively small number of identifiable &ndividuals.
Their attitudesto the reole of the law in society and to the
standards by which it sheuld be transformed and.updated . .
inévi;ably_leavertheir,mark on the'law- as*it emerges to govern

people's conduct in society. | .

ot Incfeasingly, of late, there has been a demand that
values sheuild be:spelt out.. The reasons. for this call vary.
The present contentment with generalities is critvicised as

los8

*ad hoc, impressicnistic,. casual'. _~Without, a"theory" and

without a clear perception. cf some fundam%ntal;yalue or values,

law. reform may be nothing more than mere "hobby horsing"log or

"tinkering with the supe]:'-sT:J:‘uc’cua:‘e"J'l[J of the legal system.

If that is all it is, it will fail to question the validity of
the settled principles and assumptions én which the legal order
rests.

Whatever may be the position of governmenté, in the
secret preparation of legislation (including reform legislation)
one apparent reason for utilising a law reform body is to
procure the open discussion of priorities and values in law
reform so that theylwill be the subiect of serutiny and public
debate.lll Yet, when 1t gets beyond the pursuit of general
values such as fhe-promotion of fairness or the removal of
anomalies, the clarification of what was unclear or the achievemer
of "justice", law reform bodies, like judges and legislators
" generally faii to spell out their "fundamental values". They

do not state these values opr, if they attempt to do so they do
it in ways that are generally inconciusive‘ar_:_d.vague.ll2 N

Numerous "sub-values" may be stated, as indeed they
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are (to some extent} in the statutory charters. Geoffrey
Sawer, for-example, has éuggested four : the achievement of
intelligibility, clarity and simpliecity; the saving of costs;
"the appropriateness to contemporary needs and‘:ompatibility
with contemporary society and its views and sense of juétice.113
M:A. Waldron alsc suggests & number of eriteria including servioe
of the needs of the community, clarity and accecessibility to

the layman, the meaningfulness of rulés and so on.llu The Law
Reform Commission of Canada in its paper on the criminal law,
Towards a deiffcation,lls articulated certain features which

it proposed for Canadian criminal law -:

"It ought to:be;flexible..f. avoiding-hardships

S féaéongbly‘prediqiable"%::;“accessible so -

that” it may be known and understood ... Tt ought

to come to grips with the rea;,problems and

genuine concerns to bé a dynamiec force for
prdgress".lls' R . o . .

But attempts to stafelthése-values,”hdwever’commendable,.

L

inevitably attract critical attention. They. are described as

a "collection of vague shd 'superficially--innocent statements"”
behind which lies:”a.wealth'offundisclosed énﬁ-undiscusséd
assumptions about the niature ‘of Canadian society and democratic
' society in general as it is and as it-should bé“-ll7

Some .of this criticism may be directed at-the specific
recommendations made. Buit the caiﬁ for the flushing out of
hidden assumptions and undisclosed premises is an-entirely
proper one. Lt hecomes even more justifiable when, as in
Australia, references to institutional law reform bedies come
to include matters with a significant social content. It is
simply not possible to answer a reference on whether Abcriginal
customary laws should be recognised in some way in the
Australian legal system-l18 without first Eaking some fairly
important decisions about the nature of "law", particularly
Ycustomary law"” and its role in médern Australian society. It
is just not possible to answer a reference on standing.te sue
in federal jurisdiction and to say whether a private citizen or
taxpayer should, without more, have "standing" to challenge

an alleged breach of the Australian Constitution, without some
notion of the purposes of courts in-our society, now and in the

1 . . .
future. l%t is not-feasible to draw a new law governing the




- treatment of insolwvent persons without first discovering
certain economic verities that go-without question in our kind
of economy and considering the impact of competing claims
" put forward to protect the position of honest debtors and hard
pressed creditors;lzol Nor is it feasiblerto -draw a uniform
5efamation-law for Australia without considering the-competition
between the values of ‘free speech and a free préss, on the
orie hand; gnd individuél honour, reputation and privacy, on the

121 The. list extends to every teference of the

other.
Australian Law Reform Commission: - Even the most innocuous
looking law reforﬁ measure will usually contain social or
econcmic gonsideratidns of'significance,;gz, It is far tco
simpliqtit'to'say‘thatvsociai"policy-can_be gvoided, let alone

that it . should. - .

~ The difficultymthat-thén arises- is getting any
agreement upon the fundamental values beyond the “"sub~values"
identified by statute or in scholarly works: The confidence
in the Benthamite principle of utility is shared by some but
fewer mowadays than.was the case when modernaéra of .law reform

beganflast-century.l2%

Nor do- the other. attempts to state a
universal principle secure uhanimous :endorsement. Whether
expressed in terms of maximising-sccial‘interesrslgu or searching
for the maximum allocation of resour*ces:_l'25 seeking to promote
"the fullest realisation of hu%%%'bowers" or "reasoned harmony"
based on "human nature itself) none of these farmulae leave

us fully satisfied. Certainly none is embraced by the practical

individuals who must do the day-to-day work of “Peform”.l27

A common attempt to feek an acceptable "fundamental
value" {(and cne relevant to the methodology of institutional
reform} is- expressed in terms of what is acceptable to this
or that society, at its present stage of development or in the
foreseeable future. This notion is relevant te law reform
procedures because, if the views of gociety are the touchstone
by which law reform is to be judged acceptable or not, certain
conseguences flow for the methods of consultation necessary
in designing reformed laws. But even this is not good enough,
as Lord Diplock illustrated,. in cases where the reform of the

law was in advance of, and itself in part instrumental in, the




geform*ﬁf.sbéiafiéftitudes.12&““WiIIiém Morison has put this

point well e
"'Somsz- conception of "society", like the
conception 6f the State in national socialism,
cin opeérate and Has’ histofidally operited to
destroy the independence of individuals,
1nst1tutlon5 and groups within society a%s a
whole. Total
is a horse ‘of ‘thé "samé cgloub &S
S

11kely t6 be iR Fact com“lned in” any “ideotogy
Lnd29 0 e

FATTERTSE In thE Mame of Socisty

Stalitaridnise

e " aﬁ&athé:fwoﬁkindsbéré

we can recognlse "as tétalifaridn .
What, in practlcal terms, follows from “this? TULAW réiﬁﬁmérs

must be alive to the demand that they WiTl at 1€ast recognlse

whaL “they are about. AIl law reform involves the evaluation
of competlng 9001a1 ‘economic and other claims. Given the
1nd1v1duals who make up ‘Taw. reform bodias, it is unlikely that

B e e pa

there cari-ever be agreement'dn the-”fundamental values" they

are seéking*quﬁrOmbf‘“ﬁﬁd”édﬁanc ¢7 unless ‘&kpressed ‘In- ‘terms.

50 vague.and'general as to “be UnheTpfur® "r’eVEﬂ meanlngless
Appedls to "fairneéss" and’ ‘Miusticge"g ‘to*"hhat will werk" or
"What is acceptable tO'soc1ety“ ‘may “dé§eribé “the psychology
.cf individual reformers. It throws littlée 1light on the
silent ultimite values that fuel théir geform propesals.

The appeals te institutional reformers are constant
and confliecting. -On the one hand, they are urged to be bold
and not to concern themselves too much with practicalities
and costs, with whether a proposal will be acceptable to the
government of the day and will pass into the actual law of - the
land.l30 Cn the other hand, there are many who question the
value of costly institutional law reform machinery, unless
practical benefits to the ordinary citizens accrus as a result
of their labours. A recent New Zealand report asserted this view

hIt cannot be stressed too strongly that the -

. only valid test of any law reform machinery

is in terms of enacted legislation. A great

bédy of well resesarched and well reasoned
- reports is of little meore than academic
value if for any reason they.are not given

]
effect to bv lezislation"._al



This-evaluation need not be accepted.in. its entirety. In
particular, some reforms may be zachieved without reccurse to
legislation.l_a2 .Furthermore, others may take-time to secure
acceptance, particularly bold prepcsals for feform or those
which would invelve significant expenditure. But whatever’
the ultimate values sought, the needs forffeform to diminish-
the anomalies and unfairness in the law are suéh_that a-
reformer must.not’ Ignore the practidélities‘gfrlife. - In
Australia, these‘include the.constitufional'iihitations,within
which he must work, the-general legag,setting'in which reforms
must find a place and even eeonomic considerations, costs of
reform broposals and the dislocation of:féérrangements they

133_ If it is not appfop?iate te tailor reform

may inveolve. :
suggestions te the attitudes of particular go&ernments, it is
surely not unwise at least to ask;the question whéther a given
propesal is likely se to offend Ihose-ﬁpebially interested in
the reform measure as to ensure its fepeated defeat, were it
to.be submitted for;Papliamenxapyggpppgya%ixiThe institutional
framework within which.only actual-measures of reform can be
secured"oughfﬁnof; in -my-view, -to ‘be -ignored.- The academic
scholar ﬁﬁy'ba bolder. ' He-should. iead the»wé}%aki If nd-one
heeds his critique and proposals, positive harm is rarely done.
JAn instituticnal reformer will generally be more co?scious

of the practical limitatiens that are upon him. Hg will be
aware of the difficulty of transla%ing good ldeas into laws
that are reformed, not only in the letter but in operation too.
Conscious of the needs and public demand for refofm of the law
and of the small resources devoted to funding reform, the
institutional reformer cannot afford the luxury of too many

missed opportunities.l35




SOME. PRACTICAL ISSUES : THE SEVEN DEADLY CONSTRAINTS

‘The. Federal Setting
Just as regponsibility for laws is distributed in the

“Australian federation, so responsibility for law reform is
-TaiQidedl Not only does this mean that we lack. the advantage of
p;bmpt; uniform acceptance of reform ideas. We alsc work .

with the intellectuaL constraints which the division of powers
imposes} Unlike other federations, Austpalia.has not yet
developed routine machiﬁary‘fcr securing and maintaining uniform

laWS.137 For the reformer, this failure has practical

consequences. First, the relatively small regourg?s made available
Eé.in;titutional reform have often been devoied to duplicated
effort.on the same subjects,-sometimes.simultanéously,lsa
ﬁeanwhile,,the traditional unifying fgpqes in Australian law
éontinue to suffer a decline.13g .Giving full weight to the
advantages of experimentation and the dangers of blanket
upiformity,ﬂtﬁ@r@_are nevertheless occasions where injustics,
‘inconvenienge and confusicn are caused by,differingb;gqs within

_the federation.luot_,.

- . . —a -

Mostqofcﬁhepfefgrenqesigiyen,to‘the%ﬁustrafian Law
Reform Commission raise .the thréshold-ﬁoin;-of_whether it is
better to proceed to reform by means of Commonwealth legislation
based upon perceived Commonwealth power or, instead, to suggest
ierritorial or other 1egislafion a's a model, hoping that this
-will prove attractive in the States. In some cases our »
references ha?e_chartered the course. Where a reference calls
specifically for a Territory law, %hg_Commission is not empowered

#1 ‘similarly, if the reference is limited in

to. go further.l
termsto a clear and narrow subject, plainly within the
Commonwealth's pespensibilities, a Commonwealth law will be
suggested.lL+2 Unfortunately, many refe:enées blur this
distinction or direct attention to matters upon which the
Commonwealth has only partial power. What is then to be done?
This issue is a practical one and must constantly
recdr in law reform within a federation. It will present itself
to State agencies, whenever their projects take them into an
areg in which the Commonwealth has enacted legislation. It is

the constant companion of the Commonwealth's Commission. Take,



"for example, the report on Criminal Investigatien. A preliminary
question arose as to whether the Commissicn could or should
make recommendatlons imposing the reformed code of pollce

investigation upon State police offlcers whenever they ‘dealt

with federal.offenders In the event, for a number ‘of reasons,
the CommlsSlon-dec1ded-to posfpone consideration of the
Constitutional and praetical d4if ficulties inherent in this
30551b111ty The code was ‘therefore (Wlth minor exceptlons)
attdched to Commcnwealth’ pollce offlcers only- In terms of
practicalities, if. the Crlmlnal Investlgatlon Bill 1977 had
applied not enly to Commonwéalth Police but a¥so to State Police
investigating federal Offences; and if this were a valid law of
the Commonweazlth, the pacé‘éf'fg?éfﬁ“ﬁbﬁi&%aéq?&étﬁ:ﬁe ferced,
'possibly at a price of disruption, confusion &rd animosity.

Like' questlons of pollcy confront the Commission in
other references. The reference to review defimation laws
1s‘éxpressed in terms ﬁof’oniﬁ?df‘fhé:Commoﬁwégltﬁ'é powers in
the Territories but alsd "in relation to other aieas of
Commonwealtk responsibility, inciuding radio and television” Luu
But the Commonwéalth's power to efact defamatibn laws (even
confined to radic and television) is ﬁot’absoluteiy'clear and
beyond argument however llkely it may appear.lus It is even
less’ certain {though not beyond argument) in resuect of

discipline of the printed med:La.lL}ES

The p01nts for present
purposes are these : a law reform'body confronting'the divisions
of constitutional power ﬁust first .make a judgment, where the
territory is'relativeiy unexplored, as to the'chéhdes of
supporting Commonwealth legislaticn, if this were adopted but ther
submitted to thallenge. Secondly, it must consider the
iimitations which the use of Commonwealth power may impose,
either in the scope of the legislation that can be enactedlu?
or the way in which the machinery must be tailored to submit to
cne or other of the artificial limitations of our Constitution.h”
&lthough a Commonwealth law may effect perceived reforms and

do so with a uniformity and speed not otherwise readily attainabl:
the end result may be unsatisfactory from the overall point of
view of reform of the law. Vital categories of conduct may

have to be omitted because of the boundaries beyondrwhich the

Commonwealth has no constitutional power to 1egislate.1ug




Alternatively, the constitutional péwanfmay.bekample but the
approach dictated. by, ..say, the doctrine of separatioﬁ of

power may 1mpose artlflclg}‘or second bgst machlnery to effect
~the reformer's w1ll.;§g. Limitations of .this kind are not

usually apprecizted by reformers who are.unhampegned by the
constraints of a federal'éonstituticn . They can icok -upon the
law in an‘encyulopaedic fashion The 1ntellectua1 categorlcc

of times gopne by present no. Stralghtjacket elther of substance

or procedure. It.is.not so in a fedengylogf_ -Of .course, the
reformer qaniigﬁore constifutignalLrestraintsv-iRerhaﬁs oR
ocecasibns he shoulé do_.so. and. propose. frank amendment..0f the
Constitution, reference of ‘powers or- novel const;tutlonal
experlmeﬂts.ISl. Biven the history Df conctltutlonal readjustment
of this kind in Australia, most.reformers feel obliged to- work
within the constraints of the Constitution as it is. Those
“econstraints imposg,.in”almost,every reference.to.the Commopwealth’

Commiséion,AdECisions of . significant policy concerning the<
’ 15?

ET

Resources Devoted to. Beform. = .o wlet D e T e SE0R S e e

-The: second;, constraint.on.the reformer.is.an. endenlc
one. The funds devoted to; institutional law reform in Australia
are extremely small. They rgpresent'liftlermope than ten cents
per adult annually. . A list, taken from annual reports, was
included in..a recent paper by the Chalrman of the Western

Australian Commission .lSS . ]
Australian. Law Reform Commission Over $600,000
New South Wales Law Reform Commission $270,000
Western Australian law Reform Commission $134,080
Queensland Law Reform Commission $168,000
Victorian law Reform Commissioner's Office $ 52,000
Tasmanian Law Reform Commission e $ 47,000
South Australisn law Reform Committee $ 16,000
N.T. Law Review Committee (Voluntary) ; Nil
Victorian Chief Justice's Law Reform Committee

(Voluntary) Nil
Victorian Statute Law Revision Commission

(Parliamentary) - S i

$1,227,000



The table needs explanatioh. - For example it-omits judieiel
salaries.It makes no allowance for non-institutional reform. "It
gives no credit -for voluntary assistance,-:as by .consultants.
Some of the figures are now a little higheﬁ;lsq Making every
allowance for these considerdtions, the amount expendcd on law

reform is clearly small, divided and uneven.

- -

Obviouslj, the guantity, speed and.guality of iaw
reform effort varies with the funds which society is prepared
to devote to this activity. Nowhere.is this mere so than in
“the getfing of émpirical evidence. Much: writing now:recognise;
the wisdom of basing -suggestions for reforms that-will work
upon a elear understanding of current Iawéﬂanﬁ-pracfipe;, social
attitudes, and the practical costsandimﬁlications of various

changes.ls5 Gathering evidence of this kind takes- time and

l§5i»€omputerisation

is often labour-intensive and-therefore: costly.
of information may-eventually-proueuuseful in law-reform efforts,
particularly with the rapidwandﬁihEXQensivéﬂsupply'bf‘essential
social and economic statisties and other data.’®7 For the
present, research of this kind is al too often beyond the

pocket of the Austhalian law reforme;fﬁiﬂéﬁﬁﬁffqﬁped to imprOVise
and compromise. Occasionally, social surveys are conducted with

58 Legal and other experts are

‘the assistance of the media.l
~appointed as consultants, usually without fee) and contribute
éenerously to the production of initial ideas, criticism of

early drafts and working sessions considering draft legislation.

and the final form of the report.lsg . In the variety of matters

that have been referred to the Australian Commission,-it has

been essential to procure assistance of this kind. HNearly one
hundred consultants have been appointed, including judges,

medical experts, computer scientists, finance specialists,

police and othersrelevant to the particular project in hand.
Payment'of a fee is exceptionzl, yet only two persons approached
have refused honorary appeintment of this kind. Necessarily, ’
the calls that ¢an fairly be made on honorary consultants are
limited. Furthermore some useful people are just not in a

financial or employment position to be able to offer free ssrvices
Organisations may be even less ready to offer a government body

free assistance.




fRéferenees-Given

) . The third constraint arises from the subjects chosen
. for reference to-the-law -reformer..-.Some- law reform. bodies in

sustralia can initiate. their own projects. Most cannot. A

ST i . cpe L 1B0.
.taple illustrates the current peosition.™ : 7%
Suurce Sterurory Body
- : o AT | Bsw. |7 q b Tas b owie | vie 1iwa
g oL ALREILRC| LRC |LRC| LRG| LRC |SLRC| LRC
-“!‘t}:frrcﬁcu frnm Atlurney-Gvnornlnr.!\.unistor x| x ;_-r. ' '_ 4 oox x % %
‘The statutory. body itself: - . .
“for considiration - - N P SO IR N S I T
‘—for congideration. subject to ;\L'nrne-y . -
. (;en:rnl s or Minister's agproval . . X x
‘[The publie: .
—far Atiarney-General's or ‘Ehm-atnr ] "
upproval ] - Leox x x x

Viéwsfdiffer“aquthhe*desirabilify“of”a“Téw'féform—bodyfhéVing
antire” control of its own programme:- Some-see-the-control of
. government -as.a constraiht omn freedem;égﬁédﬁcaﬁ'1nHibitien7ih“'
the way of tackling the-feal causes:of injustice and unfairness
'L_iﬁithe law. By the same token, Yaw reform bedies .are a relatively
ey dévelopment .: Still.findifgithedir Hroper place in the-
established order of Responsible’ Government and"Cébinet
Government. Sir Robert Menzies once expiained’the inherent tensior
" presented by creating 1ndependent bodles-whlch have a right to the
'tabllng, and therefore publication of .their reportsl 2He said
that such bodies "fetter the choice of Parliament because [ they]
have a coercive influence on government and upon the elected

representatives of the people"ls“

During the passage of the Law Reform Commission Bill
1973, an amendment was moved and accepted by which the Commission
was empowered to suggest items for its programme.lsu This it
has done, geﬁerally with success. In practical terms, aboat
half of the Australian Commission's proijects were conceived in
the-Commiésion and half iIn Governmenf. The experience of
other commissions suggests that, whatever the letter of the
statute, consultation generally takes place between an ‘Attorney-
General and the Minister before references are given. The
obligation to proéoure Ministerial support (or adquiesénce) is

an insurance against governmental and Parliamentary indifference



- %o a project and the possible consequent waste of significant

public funds.

' Consultation ) . .
The ccmmen feature of institutional law reform is the

practice of consultation, usually after a tentative proposal

is put. forward, before -a reform suggestion is finally made to the

lawmakers. It is this which distinguishes institutional law

reform'ﬁrom_the préparafipn of most legislation in Australia

5

(including governmental reﬁqrmsli?- 186

“and judicdial law reform.
The reasbon for this procedure is easily seen. It lies in the
ngedjtq.ident;fy=propiems,_tgg$ sgggesiioﬂs'against.expertg
lobby and other. groups, invite publiéiﬁépticipation in the
design of new laws T,and_allow&time for ngfiectibh-r The.

precedure is now being adepted byﬂ_gover‘nmen‘ts.l58

Apart from
anythingielseguthe1prpceduge¢h§;ps.to,eligit'pﬂﬁlic=QpiniDn,h
and;toAidentify the&a;nqswhig@w¢hewpe§gpmenﬂis_éeeking to
attain.; Becauseﬁlam”reformﬁsgeksﬁgnhippygggmegt'in{thexlay and
because what is.an-"improvement?jis,é:matter'pf-goniroversy,
it is important that the controversy should be.as,fully ventilate:
as possible before the report.stage. Another practical reason
has been: suggested for taking this counse. Not only will it

-tend #o- protect- the reformer against the epporvof'overlogking
particular facts or important opinions. It will also make it
less easy for lawmakers to ovep;od% proposals that have been put

“through such a process.lsg

This much is not doubied. Debaté arises in-relation
to how consultation should be carried on. Until recently, most
law reform bodies have been content with the distribution of
scholarly working- papers to the interested zudience. They are
"available" to the public but not pressed upon it. Times are
changing. New methods of consultation are being used. Both
at a Commonwealthl70 and StgtelTl level in Australia public
sittings, seminars and other procedureé of consultation with the
general public are becoming .common. A call for similar
procedures has been made in England.172 Although the public

response is net always encouragingl?3 and although in a large

country the procedure.is-expensive.and exhaustingl7q the

public participation in law reform is manifestly desirsble in




briﬁcipleﬁiﬁﬁ?ficul&fly“whe?emthe'matféfe'uﬁdeffféference

spe "controvépsial. . Working within the constraints of available.
fundé,‘ﬁanpowef and time, law reform bodies must develop new
ways of addre551ng the various different audiences to whom. -
they speak 75 The “moderd ‘méans of " communlcatlon ‘must be-A
Sniisted to involve the affected communlty 1n the processes

of law reform. Retreat to stereotyped wordy and technical -
documents pays lip service to -the theory of consultatlon.'iIt
+Uns - the serlous risk &f overlooklng the experlence “and

"~ opinion of those who will be_affédt&d by+iie" reform proposal,
1f it is adop‘ted.l76 ”"””'**5"””-'"‘“" Vet

CUTHeVEMIth 15 tHEt  Ereve” ‘are né experts when R

it comes to reform. “There are ' varlous'
ECompllmentary skllls and* experlence rRaE dpe T
necessary to the refoin process, ‘and<the

“important- questlon TECHOWERd wHETe you ‘shedld

use them in order to get thaspest’ rethpn in
1ET -

.

e,
b

ectual results"”

Speéd'of Féport -

Sometlmes a constraint of tife is 1mposed upon a’
re;ormer by a deadline fixed in~termy by” the referénce or
arising out of circumstances. The fipst four reports of the
Australian Commission were préepared to, meet *time limits of this

f-

176

kind,'set"out'in the'Attorney%General’s terms of reference.
.In every case the time limit fixed was met. "The statutoby
- warrant for this commend'was, to say the 1east dub:l.ous.179
Crlt1c1sm of haste in law reform is a recurrent theme in

scholarly writing on the subject. Haste, it is sald, is the

80 The need for patient and

enemy of true law reform.
extended Pésearch is not always appreciated by Ministers-and

publlc servants who become accustomed to severe time constraints. Facec
with limited funds and manpower arid other references, meeting

4 deadllne 1mposes prlorltles ‘6n the reformer. Inevitably, the

time for reflection is limited and the extent of consultation

- must be tailored to meet the given programme. TFor all this,

there may be good reason why governments in the fiuture will

fix limitatiors of time as a condition for referring matters

to bedies outside their immediate direction'and'eontrol.lgl'

One of the criticisms that has attached to gevernmental
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inquiries in the past has been the slow pace of their reporting.
Usually- this can. be ascribed to "nagging self doubts rather’

182 . Soeial condltlons are changlrg'

than sloth or conservatism".
rapidly. -Events can.overtake 1nst1tutlona1 law reform unless
it can show an ability to ‘deal promptly with pressing social
problems.  Some will say.that the sacrifices in scholarship

are too é;eat and that law reform should confine itself to
more“fundamentai reforms that require’ no such pressures eof
urgency. TFor the Austraiian -Commissicn,. the terms of reference
..given by successive Attorreys-General-have tenﬁed to carry their
own upgency eltHer in the nature of the subject matter or in
the prequest for prompt report.. I should .net like to see law
zreform,-with its advantages of consultation and open debate,
removed entirely-from . rlelevant .work in areas requiring
profound but alsc rapid change in“the law.

Processing Law Reform Proposals.. Ending the Leog Jam.

The sixth constraint relates to the effectiveness of
institutional law reform. Whereas a judge (éubject to appeal)
may himself gffect reform Aand the Executive Government and
" Parliament. may enact such Droposals as they_will,’law reform
bodies merely propose. Their statutes are uniformiy silent
. upon. what happens after a report is presented.183 ‘The result,
ail too frequently, is inaction upon reports, indifference to
proposals or unexplained delays in“giving consideration to _

184

sugpgestions for reform.- Sometimes this indifference is born

of opposition. Law reform bodies, being unelected, have no
right to the "carte blanche" acceptance of their proposals. The
iist of government follow-up to the reports of institutional
law reform bodies in Australia discloses a serious log-jam of

proposals not acted upen. Various excuses are given. They

range from alleged lack of adequate Parliamentary time%85 the

confusion of multiplé reports in complex and technical i55ues,185

the indifference of politicians to reforms: that do not "suit

the interests of the government of the day and become pant

18
7 a failure in communication of ideas on

the part of law refo—r'mers,188 an inability to attach draft

cf its strategy",

legislation or indifference and obstruetion on the part of the

regular departmental bureaucracyalsg -




Whatever the cause, it is clear that the ultimate
effectiveness of law reform proposals is.generally outside the
power of -the law reform institution itself. .It.is also ciear
' that indifference to propesals causes despondenoy on the part
of reformers and those who encourage and* help them. ' It is’

cold comfort to say that good ideas will triumph’ in the-end.

Various ways have.been tried to break the log jam

cand td“ensure the consideration, at least, of law reform

proposals. The publication of reportS'and thedir wide

distribution, assured by Parliamentary tabling, promotes -some debate
Personal comnunication -between-Ministers,-departmental offlcers

and law reformers maintains a- dlalogue.lgo The commltment of™

,government, and particularly of its.lLaw Minister:to.the orderly

_processing of reports is vitally impobtant. The litmus is
‘the Minister's willingness“fo-coﬁsider-and'faciliﬁate the enactment

Jinto law_of approved'proposalé;}%AA,

Otherwise institutional law
Treform is  little meverthan window dredsing’ ! & Handy réceptidle
5to-whicﬁ may Be'passed'the“émbabﬁaesingﬁ”boriﬁg“or'highly
controver81al sub;ectsthat mugt be dealt” ‘with "some day , but

" Qedasicnally follow1ng -ar change of‘ government’

not just now.
or an unexpected brézk i the Parlzamentary programme,'ready -made
law reform legislation ié”éonveniéﬁtly”aéoptéd to f£ill the
Perliamentary gap;lgz The catalogue or 1mped1ments and the
'1mprov1satlcns developed to overcome them illistrate Jjust how -
chancy is the business of translating a preposal into the law

of the land.

Suggestions have been made to ensure speedy passage
of acceptable recommendations. In Australia, a Senate Committee
© is currently 1ooking at these proposals. One idea, advanced
by Sir Anthony Mason, a Justice of the High Coort, envisages
a limited delegation. of legislative péwers te law reform bedies.
Subject to disallowance, in the manner of delegated legislaticn,
. law reform prdposals, in scme areas at least, could aveoid the-
'obllcatlon cf a full scale Parllamentary debate. 193 .A like
pProposal is tnat Parliaments should enact laws in the broadest
'terme, leav1ng it to a law reform body to flesh out the law. 194
Aqother possibility is the establishment of Parliament and

- Party machinery tc permit bipartisan consideration of some at



least of the proposals for reform 195 At Westminster, a .
comn1ttee already glves some measures this consa_der'atlon.l95 I
some of the Canadlan Prov1nces law reform reports have ‘been
referred to ali party committees of the leglslature.lg? in
Australia, Comm1551oners of the Australlan Commission have

-appeared befqre Party and Parliamentary Comm:.’ttees.lg8 .

Inevitably there will be cobjections to this assertion
of a distinct Parliamentary role in.considering law reform
préposals, The Executive Government and the departnental
officers may,reslst developments ofiﬁh1§“klgd,. In the end all
that may be hoped for is a Panliamgﬁtafy (aﬁd Party.) .mechanism
that canp remind the'hard pressed tﬁeéﬁtive wken,.pré occupied
with the more dlvertlng and headler bu51ness of govnrnment,
it overlooks the obligations of law reform
But Does It Wmnk'?: . : .

" The seventh and last constralnt is the effectlveness

in operation of a reformed law. Instituticnal reformers, and
legiglators ggperally, tend to assum° that laws, cnce passed, are
self execut;ng_ Especzally in c1rcumstances of proliferating
laws, this_ﬁay,not be so. TFurthermore, the variable ways 1in
which available sanctions and remedies are used in reform
legislation may well determine the'éucceés of reform "on the
. ground". . Law reformers and others proposing new laws should
Have a clear idea of the social purposes which the laws, and
their sanctions and remedies, are désigned to serve. There is
no "correct® categorisation of purposes or cbjectives. The

categorisation will be simply more or less useful.

One of the special projects which is under study inthe
Australian Commission is one designed to clarify the structure
cf sanctions and remedies used to effect desired changes in

social conditions and behaviour'.l99

In an age of increased
law-making, it is obviously vital that law makers generally and
law reformers in particular should fashion their draft laws
with a view to using procedures available, within constitutional
constraints, in suéh a way as to focus the impact of the law
specifically on those whom it is planned to affect. It is also

desirable that the operation of reformed laws, once passed,
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should bhe the subject of study, to see whether the proposals

work in precisely the way that was expected or planned.

* Frank experimentation in different parts of the onme jurisdiction

- may not be acceptable. However, federal divisions permit
.di%fefentiated experiments- and may -provide reformers with
opportunities that would not be .available in.a unitary state:. Thel
.has been insufficient study of the effect of reform measures,

ance enacted. The establishment of an_Ins%itute eof.Family Studies
.tﬁ-review the actual operation -of -the reformed Famiiy Law Act in.
Aﬁéfraléézqo may shéw theiwayﬁfér legislﬁ%ion in the future.

It is ‘probable that to the present Statutory tasks of law

réform bodies there will:be.added.an obligation to monitor the
effectiveness of their'proposqls-by the day-to day operation of the

law, onée passed. *

CONCLUSION .
Law_reform is taking a .new course in Australia. It has

fﬁécbmé a suﬁﬁéct of some-pubiic'iﬁterest'énd occasional public
participatioan These ‘are hopeful signs. The history of
Amnstitutional reform is a sobering one.  As weil, the reformer
inevitably leaves wany in his audiende dissatisfied. Either he
fails to achieve worthwhile, fundameéntal change,or he tinkers
unreasonably disrupfing: things onece advisedly setrtled. 1In
Australid he works under many consffaints, some of which have
been outlined. The beginning of wisdom is a recognition of
')ng‘s problems. For the law reforher in Australia, .a catalogue

of problems is never difficult to draw.
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